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Standard of Care for Corporate 


and Professional Trustees 


INTRODUCTION 


In investing the assets of a trust, a trustee has a duty to 
exercise such care and skill as a man of ordinary prudence 
would exercise in dealing with his own property.’ This “prud- 
ent man” rule was first enunciated in 1830 by the Massachu- 
setts court in Harvard College v. Amory.’ Since that time a 
majority of the states have adopted this rule, either by judicial 
pronouncement* or by means of a permissive legal list statute.‘ 
In looking for a higher standard of care to impose, some courts 
have applied variations of the prudent man rule, such as the 
“prudent trustee,” the “prudent administrator,”* the prudent 
businessman,’ or the prudent man who invests having the pres- 
ervation of the estate as well as income in mind.* In the past 
the same rule has been applied to all trustees, corporate or in- 
dividual, large or small. Recently, however, several courts,” 
following the lead of the Restatement of Trusts," have modified 


This article is reprinted with the permission of the editors of the VIRGINIA LAW RE- 
VIEW, published by the University of Virginia, Charlottesville. 

1 In re Trust Estate of Cook, 20 Del. Ch. 128, 171 Atl. 730 (Ch. 1984). 

226 Mass. (9 Pick.) 446 (1830). 

3 E.g., Steinberg v. Cox, 24 Tenn. App. 340, 144 S.W.2d 12 (1939); Sheets v. J. G. Flynt 
Tobacco Co., 195 N.C. 149, 141 S.E. 355 (1928). 

4E.g., Conn. Gen. Srat. § 6893 (1949); Ky. Rev. Srat. § 386.020 (1958); N. H. 
Rev. Strat. Ann. c. 564, $18 (1955). 

5 See Hertz v. Miklowski, $326 Mich. 697, 40 N.W.2d 452 (1950); In re Estate of Busby, 
288 Ill. App. 500, 6 N.E.2d 451 (1987); cf. In re Ebert, 186 NJ. Eq. 123, 40 A.2d 805 
(Prerog. Ct. 1945). 

6 See Connolly v. Commercial Nat’] Bank, 72 F.Supp. 961 (W.D. La. 1947), rev’d on other 
grounds, 176 F.2d 1004 (5th Cir. 1949). 

7 People’s State Bank & Trust Co. v. Wade, 269 Ky. 89, 106 S.W.2d 74 (1937). 

8 St. Germain’s Adm’r v. Tuttle, 114 Vt. 268, 44 A.2@d. 187 (1945). 

® See In the Matter of Balfe, 152 Misc. 789, 746-47, 274 N.Y, Supp. 284, 291-92 (Surr. 
Ct. 1934), modified, 245 App. Div. 22, 280 N.Y. Supp. 128 (2d Dep’t 1935); 7 Fietcuer, 
Corporations § $191 (19381). 

10 Bryan v. Security Trust Co., 296 Ky. 95, 176 S.W.2d 104 (1943) ; In re Stirling’s Estate, 
$42 Pa. 497, 21 A.2d 72 (1941). 

11 RestaTeMENtT, Trusts § 174, comment a (1935). 
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the prudent man rule by requiring that if the trustee in fact 
possesses more skill than the ordinary prudent man, he is 
under a duty to use such skill."* Application of this “skill” 
rule to corporate and professional trustees would result in a sur- 
charge in many cases in which an individual would be released 
since professionals generally possess better qualifications for 
trust administration. © 

In examining the skill rule and its acceptance by the courts, 
several sections of the Restatement from which the rule ori- 
ginated must be examined. Section 174 provides: 


The trustee is under a duty to the beneficiary in administering 
the trust to exercise such care and skill as a man of ordinary 
prudence would exercise in dealing with his own property; and 
if the trustee has greater skill than that of a man of ordinary 
prudence, he is under a duty to exercise such skill as he has.’* 


Section 227, concerning the investment of trust funds, com- 
plements the above rules.* The rule to be applied to invest- 
ments is the prudent man rule after considering the terms 
of the trust itself as well as any applicable statutes. Further- 
more, the comment” specifically states that the trustee must 
use any greater skill that he may possess. 


Although this standard of “greater skill” has not been ex- 
tensively accepted, it has received consideration from a number 
of courts. Two clear-cut applications will serve to illustrate 
the views of the courts which have followed the lead of the 
Restatement. 


In the case of Tannenbaum Seacoast Trust Co."* it was 
found that trustees had not used due care ard skill in invest- 
ing in mortgages on the basis of real estate appraisals that 
were several years old. This took on an increased significance 
since the mortgage purchases were made during the depression. 
The New Jersey court, after stating that the standard to be 
applied was the skill rule, said, 

122 Scorr, Trusts § 174.1 (1939). 

13 Restatement, Trusts § 174 (1935). 

14 Jd. § 227 (1935). SrepHenson, Estates anp Trusts 262 (1949) notes that the prin- 
ciple duties and responsibilities of fiduciaries are enforced more often in connection with 
investments than with any other part of a oot 's administration. 

15 ResTaTEMENT, Trusts § 227, comment c (1935 


1616 N.J. Misc. 234, 198 Atl. 855 (Ch. 1988), ra, 181 NJ. Eq. 98, 25 A.2d 588 (Ct. 
Err. & App. 1942). 
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These trustees, as bank directors, were above the average in 
knowledge and skill in such matters; and moreover, they had the 
greater duty to examine the trust property because they were just 
taking office ... .1* 


Perhaps the leading proponent of the skill rule is the Ken- 
tucky court as evidenced by its stand in Bryan v. Security 
Trust Co.* A trust company had invested funds entrusted to 
it in a corporation, the president of which was a director of the 
trust company. The beneficiaries sued for mismanagement 
when the stock of the corporation became worthless. The test 
applied to judge the trust company’s actions was the prudent 
man test and the skill extension proffered by the Restatement. 
The court pointed out that the trust company must 


. .. select men of prudence, judgment, honesty, and reasonable skill 
in these places [its official boards], and that they shall bring to 
the discharge of their duties to these estates not only their skill, 
but that whatever knowledge they may have, wherever or when- 
ever obtained, will be used to protect these interests exactly as if 
they were acting personally as such administrators or trustees.!® 


On the basis of knowledge about the corporation imputed to 
the trust company, the latter was held liable and a defense of 
the corporation’s general reputation of solvency was not al- 
lowed. The court might have found an outsider justified in 
making this investment, but under the existing facts the trust 
company was not. 


Other courts have cited the skill rule, but their failure to 
discuss the application of the rule to the facts in the particular 
case leaves no indication of an advanced standard. Thus, a 
trustee has been held faultless in his judging of market values” 
and in retention of certain stocks™ in cases where the rule has 
been cited but not discussed. Similarly, a trustee has been 
held liable for self-dealing after a purchase of the trust assets.”* 
17 Td. at 251, 198 Atl. at 865. 

18 996 Ky. 95, 176 S.W.2d 104 (1943). 

19 Jd. at 105, 176 S.W.2d at 110. Here the court was quoting frem Germania Safety Vault 
Co. v. Driscoll, 23 Ky. Law Rep. 2050, 2052, 66 S.W. 610, 612 (1902). 

20 Gibson County v. Fourth & First Nat’l Bank, 20 Tenn. App. 168, 96 S.W.2d 184 (1986). 


21 Stirling’s Estate, 342 Pa. 497, 21 A.2d 72 (1941). 
22 Barker v. First Nat’! Bank, 20 F.Supp. 185 (N.D. Ala. 1937). 








188 THE BANKING LAW JOURNAL 


CORPORATE AND PROFESSIONAL TRUSTEES 


The skill rule seems particularly applicable to corporate 
and professional trustees; however, a majority of the cases in 
this area do not so hold. In most of the cases the existence of 
any advanced standard is not considered. Although these cases 
do not specifically deny the existence of the higher standard, 
the effect of their decisions is to hold a corporate trustee subject 
to the same test as is an individual, i.e., the prudent man test. 


From the cases which do take a definite stand on the question 
three alternatives are found: (1) to deny flatly the existence of 
a higher standard of care and skill; (2) on the basis of the skill 
rule, to hold corporate and professional trustees to a higher 
standard since they possess better means of administering a 
trust; or (8) if a trustee represents to the public that he has 
and possesses a higher degree of skill and ability than that of an 
individual, to hold him to that degree whether or not he actually 
possesses such skill. 


A. Denial of Higher Standard 

The court which have denied the existence of a higher stand- 
ard for corporate and professional trustees have usually not 
thought it necessary to assign reasons for their position. For 
example in In the Matter of City Bank Farmers Trust Co.,” 
the court generalized upon the law applicable to trustees: 


Generally speaking, and in the absence of any agreement to the 
contrary, a corporate trustee has no greater duty or responsibility 
than an individual acting in the same capacity.2* 


Similarly, in an Indiana case where the corporate trustee 
had commingled the trust funds with its own, the court stated 
simply that, as to the trustee’s role, the same rule as to good 
faith would apply whether the trustee were an individual or a 
corporation.” The court found there had been a commingling 
and that beneficiaries had first claim on the assets of the bank- 
rupt trust company. 

The New York court, in an investment case, agreed that any 


23 189 Misc. 942, 68 N.Y.S.2d 48 (Sup. Ct. 1947). 
24 Id. at 945, 68 N.YS.2d at 46. 
25 Terre Haute Trust Co. v. Scott, 94 Ind. App. 461, 181 N.E. 369 (1932). 
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negligence of a corporate trustee is determined by the rules 
applicable to an individual.” By way of justification the court 
stated, 

The wisdom of applying a different rule in respect of legal 


investments, as between a corporate trustee and an individual 
trustee, is a matter for the Legislature.?* 


The Pennsylvania court has also refused to recognize any 
higher standard of conduct for a corporate trustee merely be- 
cause the trustee had at its disposal “special facilities.”** ‘The 
court stated that the imposition of such a standard would involve 
‘an advance in the law” not justified in that case. New prin- 
ciples, the court felt, should be adopted only when the facts 
call for them. In a later Pennsylvania case, a lower court, 
despite quoting the skill rule of section 174 of the Restatement 
and noting “puffing” done by corporate trustees in advertising, 
refused an advanced standard.” 


B. Extension of The Skill Rule 
Section 227 of the Restatement,” pertaining to investments 
made by trustees, contains a comment concerning corporate 
trustees. 
If a trustee is a bank or a trust company, it must use in 
selecting investments the care and skill which the facilities which 
it has or should have render available, and it may properly be 
required to show that it has made a more thorough and complete 
investigation than would ordinarily be expected from an indivi- 
dual trustee.* 


‘This comment emphasizes what would be the logical extension 
of the skill rule and gives rise to the first classification of cases 
demanding a higher standard for corporate and professional 
trustees. Ifa bank or trust company must use all the skill that 
it has, then obviously a corporate or professional trustee must 
be held responsible for a greater degree of skill than an in- 
dividual. The prime advantage of dealing with corporate 


26 In the Matter of Central Hanover Bank and Trust Co., 240 App. Div. 217, 269 N.Y. 
Supp. 470 (2d Dep’t 1934), aff'd mem., 266 N.Y. 607, 195 N.E. 221 (1935). 

27 Id. at 225, 269 N.Y. Supp. at 479. 

28 Jn re Linnard’s Estate, 299 Pa. $2, 148 Atl. 912 (1930). 

29 Mereto Estate, 68 Montg. Co. L.R. 188 (Pa. 1952). 

30 ResTaTEMENT, Trusts § 227 (1935). 

31 Jd., comment d. 
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trustees is the superior services they have to offer as compared 
with the individual trustee.” 

Yet, while few courts have accepted the skill rule itself, 
fewer still have accepted its extension. However, a significant 
fact has been that the cases applying the extension are among 
the most recent on the whole subject and may be indicative of 
future acceptance. 

The Kentucky court in Security Trust Co. v. Appleton™ 
illustrated the logic behind the extension of the skill rule. A 
trustee was charged with having imputed knowledge of the 
poor condition of stock which it had purchased for the trust 
estate. The complaint had been based on the fact that several 
of the corporate trustee’s officers were also directors of the bank 
whose stock had been purchased. Also, it was indicated that 
the trustee used the purchased stock for its own purposes by 
voting for excessive loans to be made to these officer-directors. 
The beneficiaries who brought the action contended that the 
trustee was liable for loss on the bank stock since the trustee 
advertised itself as a professional who was more skilled in 
handling trusts than the ordinary trustee. The court struck 
down this contention. The basic rule, the court felt, was the 
prudent man rule. To that rule, it was pointed out, the Re- 
statement had added the skill rule. The court then admitted 
that 

. .. it is true that by advertisements Trustee did hold out to the 
public, in the way of sales talk or “blowing its own horn,” its skill 
and ability in fiducial matters.** 


But this alone would not suffice. The criterion, the court stated, 
was whether or not the trustee should have known of the impend- 
ing loss so as to prevent it. Conceivably there are situations in 
which all the skill in the world would be of no avail, and a trustee 
is not an insurer. 


32 Important advantages of a corporate fiduciary have been listed as: (a) continued 
existence; (b) never ill or absent from work; (c) financial responsibility greater than 
an individual; (d) staffs of experts in varied lines; (e) systematic records and modern 
accounting facilities; (f) accumulated experience. Mills, The Advantages of a Corporate 
Fiduciary, 24 Miss. L.J. 456 (1953). Mr. Mills states that the corporate fiduciary ad- 
vantages “are so overwhelming that very few, if any, persons . . . would be satisfied with 
an individual serving. . . .” Id. at 457. 

33 $08 Ky. $328, 197 S.W.2d 70 (1946). 

34 Jd. at 386, 197 S.W.2d at 75. 
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In this case, up to the time when the stock became of little 
or no value, no one questioned its quality. The allegations of 
imputed knowledge due to mutual control of the trust and the 
investment were not supported by the evidence. Thus, in any 
case, the loss could not have been prevented. All of the 
trustee’s “self appraised skill and ability could not have re- 
lieved the situation.”*” 

The reasoning in this case is basically simple. A trustee 
must act as a prudent man but must use all available skill. This 
would tentatively place a higher burden on a corporate trustee 
by its own admission, but such liability will not be imposed un- 
less it can be shown that the trustee, by using all of its skill and 
ability, could have prevented the loss. The rationale of this 
case has made the Kentucky court the leading proponent of 
the advanced standard of care and skill. At the same time, 
that court has refused to make corporate and professional trus- 
tees absolute insurers. 

One of the most recent cases adopting the extension was In 
re Schlemm’s Estate.** A bank was sued for failure to dispose 
of certain stocks which were in the trust corpus. The stocks 
so held were shares of the trustee-bank itself. This alone, the 
court emphasized, would place the trustee in a position to know 
the day-to-day value. The New Jersey court incorporated the 
skill view and carried it through to its logical conclusion: 


A stricter standard of care and skill is applicable to corporate and 
other professional trustees than that which is applicable to 
individual non-professional trustees.** 


The bank was held accountable. 

The Schlemm’s Estate case is probably the representative 
case of this category. It cites the skill rule and then extends 
it to the corporate trustees. It would seem, however, that the 
casual connection required in the Security Trust case would 
be an important requisite for extending the skill rule to cor- 
porate and professional trustees. 

Of course, the skill of a corporate trustee ‘is in reality only 


35 Ibid. 


36 11 N.J. Super. 286, 78 A.2d 156 (County Ct. 1951). 
37 Jd. at 298, 78 A.2d at 160. 
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the skill of its officers and employees, and the courts will recog- 
nize human errors and frailties.** Likewise there are degrees 
of skill among various corporate and professional trustees, and, 
as the Virginia court has pointed out, 


More would be expected of the Guaranty Trust Company of New 
York than of a country bank at Churchville .. . 


But the courts will look searchingly at the corporate trustee 
to determine whether it had proper internal co-ordination and 
whether its organization functioned properly.” 


C. Effect of Representations as to Skill and Ability 


Several courts which have held a corporate or professional 
trustee to an advanced standard of care and skill have done so 
primarily on the basis of representations made by the trustees 
themselves.’ These trustees, usually corporations such as trust 
companies, hold themselves out as having special skills, staffs 
of experts, and special facilities; furthermore, such trustees 
usually do not hesitate to advertise these claims.” It is felt 
that they should be required to meet the advanced standard 
that they have set for themselves. Thus, a different standard 
is applied, not because a corporation is involved, or because 


38 Braman v. Central Hanover Bank and Trust Co., 188 NJ. Eq. 163, 186, 47 A2d 
10, 24 (Ch. 1946) (dictum). 

39 Harris v. Citizens Bank & Trust Co., 172 Va. 111, 125, 200 S.E. 652, 657 (1989). 

40 Kimball v. New England Trust Co., 14 Conn. Supp. 482 (Super. Ct. 1947). The 
court also stated that it would be proper to consider the “special skill” of the trust 
company in determining whether its actions were proper. 

41 2 Scott, Trusts § 174.1 (1989). Note that the Restatement has avoided this issue. 
In § 227 a distinct warning has inserted: 

Caveat: It is not intended to express an opinion whether there may or 
not be circumstances under which a trustee is held to a standard of skill higher 
than the ordinary standard, where, though he does not possess a higher degree 
of skill, he has procured his appointment by representing that he has such skill 
either by holding himself out generally as possessing a higher degree of skill than 
he has or by a representation made to the settlor in order to secure his appointment 
as trustee. RestaTeMENT, Trusts § 227, comment c (1985). See also Jd. § 174, com- 
ment a (1935). 

42 A recent volume of the periodical Trusts and Estates offers the following typical 
advertisements: 
The St. Louis Union Trust Company engages only in the trust business. It does no 
banking business. It accepts no deposits subject to check. 

It administers a large volume of trust business. . . Every estate and trust receives 
the personal attention of the administrative . . . officer to whom it is assigned. These 
officers are backed up by staff departments, such as our investment analysis and research 
departments, two separate tax departments. . . . 98 Trusts aND Estates 685 (1954). 

The Citizens National Bank of Los Angeles claims to be “Trust and Estate Specialists 
.” Id. at 511. The Philadelphia National Bank states: 

Tue ParwapetpHia NationaL Bank has outstanding facilities for keeping in close 

ad a touch with business and economic trends across the nation and around 
e wor! 

The Philadelphia “sy ine its Trust Department—offers the benefit of 

these unusual facilities to its . . . trust customers. Jd. at 211. 
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the corporation actually has better means of administering 
trusts, but rather due to representations made to the public of 
such higher ability.“ 

The first case using this theory was Estate of Allis,“ in 
1926. The trustee, a trust company, was held not to have acted 
with due care in failing to dispose of stock. The court pointed 
out that any trustee owes a high degree of care and ability 
but that this is especially true when it is a trustee 


. organized for the purpose of caring for trust estates, which 
holds itself out as possessing a special skill in the performance of 
the duties of a trustee, and which makes a charge for its services 
which adequately compensate [sic] it for a high degree of fidelity 
and ability . .. .* 


A subsequent Wisconsin case affirmed this stand.“* When 
a trust company failed to see a presentment notice for bonds 
in the newspaper, and the bonds later became worthless, the 
trustee was surcharged for negligence. The court held the 
trustee liable on the degree of fidelity and ability owed by a 
professional, quoting the standard set in the Allis case. 

Similarly, in the case of In re Clark’s Will, the lower court* 
suggested that a professional trustee or trust company should 
be held to a greater degree of care in the administration of a 
trust estate than could be required of a private individual. The 
court felt that much more can be expected of a corporate trustee 
than from an “old-fashioned” trustee, and, it was pointed out, 
the corporate trustees actually sought business claiming to be 
specially qualified and more responsible financially. The court 
of appeals was not, however, particularly concerned about dif- 
ferences in the standards to be applied in professional or non- 
professional cases. They were satisfied that the trustee merely 
had made a mistake of judgment which any testator risks when 
he relies on the exercise of discretion with respect to a disposal 
of the estate by any trustee. 


43 Bocert, Trusts AND Trustees § 541 (1946); 2 Scorr, Trusts § 227.2 (1989). 
44191 Wis. 23, 209 N.W. 945 (1926). 

45 Id. at 26, 209 N.W. at 947. 

46 Will of Church, 221 Wis. 472, 266 N.W. 210 (1936). 

47 186 Misc. 881, 242 N.Y. Supp. 210 (Surr. Ct. 1980), aff'd mem., 232 App. Div. 781, 
249 N.Y. Supp. 923 (2d Dep’t 1981). 

48 Matter of Clark, 257 N.Y. 182, 177 N.E. 397 (1931). 
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Despite the lack of approval by this New York court, there 
nevertheless appear to be a few cases which subscribe to the 
view that when a corporate trustee holds itself out as a specialist, 
it must meet its boasts.*® Several cases have specifically stated 
that this is true whether or not the trustee actually has such skill. 
It is the impression under which clients are induced to appoint 
a professional or corporate trustee that is of concern. 

For example, in Finley v. Exchange Trust Co.,” the cor- 
porate trustee was freed from charges of maintaining improper 
records. The court felt that the trustee, which had held itself 
out and advertised to the world that it had a “higher degree of 
skill and ability” than an ordinary man, should be judged by 
the degree of skill claimed, whether or not the trustee actually 
had such ability. 

Again in Liberty Title and Trust Co. v. Plews," the New 
Jersey court stated: 


In the present case, the corporate trustee held itself out as an 
expert in the handling of estate and trust accounts. It also held 
itself out as having particular departments for investments and 
statistical information, and especial skill in this respect. It had so 
advertised for a number of years .. . . It therefore represented 
itself as being possessed of greater knowledge and skill than the 
average man... .5? 


The court stated that since a trustee must use all the skill he 
has, the trust company here had to be viewed in the light of its 
superior skill and ability. The company was held liable for 
failure to exercise proper care or diligence in investing in doubt- 
ful mortgages and for holding steadily depreciating stock too 
long. 

The view as to representations made to the public is based 
on similar rules in other fields of law. In agency, an agent who 
holds himself out as being possessed of special skill is held to 
his representations.” In torts, a medical specialist must meet 
49 See Darling Stores, Inc. v. Fidelity-Bankers Trust Co., 178 Tenn. 165, 156 S.W.2d 
419 (1941); cf. In re Cross, 115 N.J. Eq. 611, 172 Atl. 212 (Prerog. Ct. 1934), rev’d, 117 
N.J. Eq. 429, 176 Atl. 101 (Ct. Err. & App. 1935). 

50 183 Okla. 167, 80 P.2d 296 (1938). 

51142 N.J. Eq. 493, 60 A2d 680 (Ch.), supplemented, 142 NJ. Eq. 682, 61 A2d 297 
(Ch. 1948), modified, 6 N.J. 28, 77 A2d 219 (1950). 

52 Id. at 509, 60 A2d at 642. 


©3 Isham v. Post, 141 N.Y. 100, 35 N.E. 1084 (1894), aff'd mem., 167 N.Y. 531, 60 N.E. 
1118 (1901); Restatement, Acency § 379, comment c (1933). 








STANDARDS FOR CORPORATE TRUSTEES 195 


a higher standard of care.“ Is there not an implied contract 
made by the trust company that one who uses it will be entitled 
to receive extra skill and attention? A doctrine somewhat 
akin to that of implied warranty in the law of sales would be 
very apposite here, liability being imposed when the description 
of the type of service to be rendered is not adhered to.” 


CONCLUSION 


The prudent man rule set out in the Harvard College case 
apparently will continue to be the standard for determining 
the liability of individual trustees for years to come. However, 
public representations of fiduciary skills by corporate and pro- 
fessional trustees may influence more courts to apply a higher 
standard of care. A similar result may follow from a recog- 
nition of a trustee’s mere possession of superior skills. 


54 Coleman v. Wilson, 85 N.J.L. 208, 88 Atl. 1059 (Ct. Err. & App. 1913). 
55 Untrorm Sares Acr § 14. 








Legal Limitations on Real-Estate 
Loans by National Banks and 
Some Suggested Changes in the 


Present Limitations 


CHRISTOPHER W. WILSON, JR.* and HUBERT D. JOHNSON** 


From the date of enactment of the National Bank Act on 
June 8, 1864, (18 Stat. 99), until the enactment of the Federal 
Reserve Act on December 23, 1913, national banks were not 
permitted to make loans secured by real estate. While there 
was no express prohibition against the making of such loans, 
in Union National Bank v. Matthews, 98 U. S. 621 (1878), the 
Supreme Court construed the provisions of section 5136 of 
the Revised Statutes of the United States authorizing the mak- 
ing of loans on “personal security” and the provisions of sec- 
tion 5137 of the Revised Statutes of the United States limiting 
bank ownership of real estate as impliedly prohibiting national 
banks from making loans secured by real estate. The specters 
of land speculations and concentrated ownership of land in 
banking corporations loomed large in the eyes of the Supreme 
Court in 1878. 


With the enactment of the Federal Reserve Act on Decem- 
ber 23, 1913, for the first time some national banks were per- 
mitted to make real-estate loans of a very limited kind under 
quite stringent limitations. Section 24 of the Federal Reserve 
Act as it was enacted on December 23, 1913 (88 Star. 278), 
permitted the making of real-estate loans under the following 
restrictions: (1) the loans had to be secured by “improved and 
unencumbered farm land” situated in the federal reserve dis- 
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trict of the lending bank; (2) such a loan could not exceed 50 
per cent of the “actual value” of the property offered as secur- 
ity for the loan; (8) the maximum term for such loans was 
five years; (4) the aggregate amount of such loans by a bank 
could not exceed 25 per cent of the capital and surplus of the 
lending bank or one-third of the bank’s time deposits; and (5) 
banks in central reserve cities or in such other cities as might 
be specified by the Federal Reserve Board could not make 
real-estate loans even under these restrictions. 

Since 1913 section 24 of the Federal Reserve Act has been 
amended some fourteen times, the most recent amendment 
being by act dated August 11, 1955 (69 Stat. 633, 634). For 
a convenient compilation of all of these amendments, together 
with the citations showing dates of enactment and where the 
statutory provisions are found in the Statutes at Large of the 
United States of America, reference is made to the annotations 
following 12 U.S.C.A., sec. 871. This section sets forth the 
provisions of section 24 of the Federal Reserve Act in its 
present form. 

The existing legal limitations on real-estate loans by na- 
tional banks, as contained in section 24 of the Federal Reserve 
Act, may be summarized as follows: (1) the general authoriza- 
tion to make such loans is extended to all national banks and is 
no longer limited to national banks not situated in central re- 
serve cities or other forbidden cities; (2) the real estate which 
is security for the payment of such loans must be improved 
real estate “including improved farm land and improved busi- 
ness and residential properties” except in the case of “forest 
tracts” covered by special provisions referred to hereinbelow; 
(3) such a loan secured by real estate shall be in the form of an 
obligation secured by a mortgage, trust deed, or other instru- 
ment upon real estate which shall constitute a first lien on real 
estate in fee simple or under rules and regulations of the 
Comptroller of the Currency on a leasehold for not less than 
99 years which is renewable or under a lease having a period 
of not less than 50 years to run from the date the loan is made 
or acquired by the bank; (4) a bank may purchase any obliga- 
tion so secured when the entire amount of such obligation 
is sold to it; (5) in the case of any such real-estate loan, 
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other than amortized loans described hereinbelow, the loan shall 
not exceed 50 per cent of the appraised value of the real estate 
offered as security and shall not be made for a longer term than 
five years; (6) such a loan may be made in an amount not to 
exceed 66 2/3 per cent of the appraised value of the real estate 
offered as security and for a term of not more than 10 years if 
the loan is secured by an amortized mortgage or deed of trust 
under the terms of which the installment payments are sufficient 
to amortize 40 per cent or more of the principal of the loan 
within a period of not more than 10 years; and if the installment 
payments in the amortization schedule are sufficient to amortize 
the entire principal of the loan within 20 years, such a 66 2/3 
per cent loan can be made for a term of 20 years; (7) the de- 
scribed restrictions on ratio of loan to appraised value and 
maturities of loans do not apply to real-estate loans insured 
under various provisions of the National Housing Act or in- 
sured by the Secretary of Agriculture under acts authorizing 
his insuring of loans; (8) no bank shall make such loans in an 
aggregate sum in excess of its unimpaired capital and surplus 
or 60 per cent of its time and savings deposits, whichever is 
greater, loans on “forest tracts” being included in such aggre- 
gate limitation; (9) banks may make real-estate loans secured 
by first liens upon properly managed forest tracts subject to 
the following special conditions: (a) the loan must never ex- 
ceed 40 per cent of the economically marketable timber re- 
maining on the land; (b) such forest-tract loans shall not be 
made for a term of longer than two years except that a 10-year 
term is permitted if the loan provides for amortization of at 
least one-tenth each year; (c) such forest-tract loans are includ- 
ed in the aggregate of permitted real-estate loans, but no bank 
shall make such forest-tract loans in an aggregate sum of more 
than 50 per cent of its capital and surplus; (10) loans to finance 
the construction of residential or farm buildings having maturi- 
ties of not to exceed nine months are not considered real-estate 
loans but are classed as ordinary commercial loans except the 
aggregate amount of this type of loan is limited to 50 per cent 
of. the bank’s capital; (11) business loans under section 13b 
of the Federal Reserve Act or in which the Reconstruction 
Finance Corporation or the Housing and Home Finance Ad- 
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ministration or the Small Business Administration cooperate 
or purchase participations are not subject to any of the restric- 
tions or limitations of section 24. 

The amendment permitting real-estate loans by national 
banks wherever located was added by act of February 25, 1927 
(44 Strat. 1232). The exclusion of loans to finance construc- 
tion of residential or farm buildings where loan maturities did 
not exceed six months was added by act of June 27, 1934 (48 
Strat. 1263); and the change from six-months maturities to 
nine-months maturities was not made until the act of August 
11, 1955. The act of August 23, 1985 (49 Srar. 706), added 
the provision on 10-year partially amortized loans and 60 per 
cent loans, and the 1955 act made the change to 66 2/3 per 
cent loans and 20-year terms in case of fully amortized loans. 
The provisions relating to loans on leaseholds were added by 
act of October 25, 1949 (63 Strat. 906). The provisions on 
forest-tract loans were added by act of August 15, 1958 (67 
Stat. 614). All other amendments made from 1913 through 
1955 were formal and relatively unimportant. 

By express provision in section 500(d) of Title III of the 
Servicemen’s Readjustment Act (88 U.S.C.A., sec. 694 (d) ), 
loans partially guaranteed by the Veterans Administration may 
be made by national banks without regard to the limitations and 
restrictions contained in section 24 of the Federal Reserve Act. 

The operating officers of national banks are confronted daily 
with problems involving construction and application of the 
legal provisions applicable to real-estate loans. If they miscon- 
strue or misapply the legal provisions with respect to a parti- 
cular loan, they have made a non-conforming loan and may be 
personally liable for any damage which their bank may sustain 
by virtue of the making of such non-conforming loan. The 
potential area of personal liability of officers and directors 
with respect to this type of loan is tremendous, but from all 
information available it would seem that cases of loss or damage 
to the lending banks and of actual liability of officers and di- 
rectors for losses in this connection have been relatively few. 

In some cases the answers to the questions presented in 
making real-estate loans are relatively simple, whereas in other 
cases they may be quite complex. The requirement that the 
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security be “improved real estate” is usually fairly clear and easy 
to meet. Improved farm land has been construed to include 
land under cultivation and fenced pasture land. Of course, in 
the special provisions for forest-tract loans the requirement that 
the security be “improved” has been abandoned completely. 
To what extent additions to land in the way of equipment and 
machinery placed thereon may be considered to be a part of the 
real estate in determining the appraised value of the security 
is a problem in some cases which can only be resolved by apply- 
ing general rules of local law. The requirement that the mort- 
gaged interest be a fee-simple interest in real estate or a prop- 
erly qualified leasehold interest under the regulation governing 
leasehold estates has not been unduly burdensome. ‘The un- 
divided interest owned in fee simple by a tenant in common 
should meet this requirement. The “‘first-lien” requirement is 
frequently related to and confused with the “fee-simple”’ re- 
quirement. For example, the Comptroller of the Currency has 
ruled that the life tenant or potential dower claimant should 
join in a mortgage or else the lender does not have a “first 
lien”; and another ruling has been that exclusion of oil, gas, 
or mineral rights does not prevent the mortgage from being 
a “first lien” on the mortgaged interest. The exclusion of the 
life interest or the dower interest in determining appraised 
value of the mortgaged security would appear to be a more 
logical approach. However, in cases of loans on fee-simple 
interests the first lien requirement does not involve undue 
complication. 

In cases of loans secured by liens on leaseholds, to the ex- 
tent permitted, the continued existence of the lessor’s lien to 
secure payment of rent as required under the lease presents the 
lending bank with a real problem. While the lessor may be 
willing to extend to the lessee and his lender considerable liberal- 
ity with respect to notice before forfeiture and rights to remedy 
defaults, in most cases the lessor will not waive or subordinate 
completely his landlord’s lien. Thus under usual circumstances 
the question remains as to whether the lending bank acquires 
a lien on the leasehold which is first and superior to the rights 
of the lessor under the lease creating the leasehold interest. 
The very word “leasehold” indicates it cannot. Perhaps the 
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best answer to this question would be an amendment to the 
statute eliminating the first lien requirement on leaseholds and 
permitting the regulation to prescribe standards recognizing 
the paramount rights of the lessors with respect to leasehold 
interests. 

The problems become more complex when you get away 
from the normal loan which is handled from the beginning as 
a real-estate loan and get into loans involving real estate as 
additional security—loans which are not approached from the 
beginning as real-estate loans. One of the types of loan in this 
category which creates a muititude of problems is what can 
be designated an interim loan for construction purposes. This 
type of loan for the purpose of financing construction of resi- 
dential or farm buildings was recognized as early as 1934 when 
section 24 was amended to provide that this particular type of 
loan would be classified as an ordinary commercial loan. The 
difficulty with this exception added in 1934 is that it relates 
only to construction of residential or farm buildings. National 
banks in metropolitan cities and even in many smaller com- 
munities are frequently concerned with interim loans to finance 
construction of buildings. and structures for commercial and 
industrial purposes. The industry or business planning to 
expand its buildings and plant will normally negotiate for and 
obtain a loan commitment from an insurance company or some 
type of lending institution other than a commercial bank. The 
loan commitment will provide for the granting of the loan by 
the insurance company or financial institution upon final com- 
pletion of the building or plant being constructed. The business 
or industry finds it necessary and appropriate to arrange with 
a bank for an interim loan against which advances are to be 
made while the building or plant facility is being constructed. 
The period of time of construction may vary from six months to 
24 months depending on the scope of the construction project. 
The lending bank will find it necessary and advisable to take 
as security for the interim loan a first lien on the real estate 
upon which the improvements are being constructed, and in 
fact the commitment of the insurance company may require 
that this be done as a condition to the obligation to perform the 
commitment when the construction is completed. 
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What is the lending officer of the national bank to do in a 
situation like this? The loan will be secured by a first lien on 
real estate and will not come under the exception granted for 
construction loans with respect to residential and farm build- 
ings. Restricting the credit advanced to 50 per cent of appraised 
value of the real estate may be a fairly simple matter in con- 
nection with the first advance that is made, but the obtaining 
of realistic appraisals each month thereafter as advances are 
made is a cumbersome and impracticable procedure. Qualifying 
as an amortized loan is impracticable in that the borrower will 
probably have to make some repayments before the construction 
is completed. The terms and conditions of the firm commit- 
ment of the insurance company are the most important factor 
in persuading the bank to make the loan, and yet this factor is 
not given any weight in construing and applying the statutory 
provisions with respect to loans secured by real estate. In this 
situation some banks have followed the practice of making the 
interim loan to a party other than the owner of the real estate 
and having such borrower lend the money to the owner of the 
real estate and pledge a first mortgage note from the owner of 
the real estate as security for the payment of the note to the 
bank. This procedure does not change the reality of the fact 
that the real-estate mortgage is in fact held by the bank at least 
indirectly as a part of the security for the interim loan. At the 
same time while this complicated procedure is followed the 
lending bank will attempt to preserve appraisals at various 
intervals to substantiate the fact that not more than 50 per cent 
of appraised value of the real estate has been advanced at any 
one time. Throughout this entire procedure relating to the 
interim construction loan the lending officer has to keep in mind 
the fact that the loan may or may not be included within the 
aggregate limitations on real-estate loans, and that he may 
incur personal liability for having inadvertently made a loan 
which is non-conforming. 

That these problems require careful study and appropriate 
amendment of the statute is abundantly evident. The Comp- 
troller’s office now has under consideration an amendment to 
section 24 of the Federal Reserve Act which would permit na- 
tional banks to make 18-month construction loans on commer- 
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cial and industrial property and to treat such loans as ordinary 
commercial loans, provided that the bank has a valid and bind- 
ing take-out agreement with a financially responsible lender. 
This amendment would also provide for additional lending base 
for construction loans by increasing the aggregate limitation 
on such loans from 50 per cent of capital to 50 per cent of 
capital and surplus. 

Another type of loan which is the source of great difficulty is 
the loan which is secured by various types of collateral, includ- 
ing among other items of collateral a lien on real estate. The 
big question in this area is that of whether or not the total 
amount of the loan must be treated as if the real estate were the 
sole security for the loan. The statutory provision gives no 
answer to this question, and the rulings by the Comptroller 
of the Currency in this area have varied. In the early rulings 
the general position was that the total loan was viewed as a 
real-estate loan if any real estate comprised a part of the 
security for the loan. Subsequent rulings indicate that in cer- 
tain very limited situations, if the real-estate mortgage is taken 
merely to strengthen the primary security for the loan and the 
parties are not attempting to circumvent the statutory require- 
ments with respect to real-estate loans, the fact that the collater- 
al includes a real-estate mortgage will not necessarily classify 
it as a real-estate loan. The difficulty with these later rulings is 
that they attempt to apply a subjective test to ascertain whether 
or not a loan by a national bank is non-conforming. If some 
loan value is actually given to the real-estate mortgage, then 
it seems that the entire loan is still regarded as a real-estate 
loan which must comply with the statutory restrictions imposed 
by section 24 of the Federal Reserve Act. In such situations 
the lending bank could make a separate loan on the real estate 
in an amount and on such terms as would comply with the sta- 
tutory provisions and could make a separate loan on the rest 
of the collateral, but obviously this is not nearly as satisfactory 
as having all of the collateral, both real and personal, securing 
the entire loan. In this area also it would seem that an ap- 
propriate provision of the statute which would’clearly authorize 
the Comptroller of the Currency to treat such mixed loans as 
being partially real-estate loans and partially loans other than 
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real-estate loans is desirable. 

Another and perhaps more satisfactory solution to this 
troublesome problem would be to add another exception to 
section 24 which would permit a loan to a commercial or indus- 
trial concern where repayment of the loan is expected from the 
operations of the business, provided that the loan matures in 
not more than 10 years and at least 50 per cent of the loan 
is to be amortized over such 10-year period. The need for such 
an amendment becomes increasingly important in view of the 
fact that national banks frequently find themselves at a com- 
petitive disadvantage with state banks, which in many juris- 
dictions are permitted to make loans of this kind. 

As can readily be seen from the foregoing discussion, there 
are still several areas in this general field which require clarifica- 
tion and modification. It would be helpful if the members of 
the American Bar Association who deal with problems arising 
under section 24 of the Federal Reserve Act would submit 
to the Committee on National Banks any further suggestions 
they might have for additional amendments or other matters 
to be considered in connection with the over-all subject of the 
making of real-estate loans by national banks. 








BANKING DECISIONS 


In this department are published each month all of the important deci- 


sions of the Federai and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 





Bank Liable for Wrongly Telling Customer 
Funds Had Been Received for Account 


In a very unusual case, a New York court has held a bank 
liable for wrongly telling its customer that a deposit had been 
received for the customer’s account when in fact no such deposit 
had been received. The customer, through its French cor- 
poration, had sold a Cadillac to a purchaser in France. Pend- 
ing payment for the car in hard currency in New York, the 
French corporation received a deposit in francs as security. 
When it inquired of the defendant New York bank whether 
or not the expected funds had been deposited in the customer’s 
account the bank replied on a printed form: “Thank you for 
your mail deposit of 9/30/48 amounting to $6,300 which we 
have received and credited to account, subject to the terms 
and conditions appearing on the reverse side hereof, of Jorge 
De Atucha.” In reliance on this answer, title to the car was 
transferred to the purchaser and the francs held as security 
were released. The deposit had not in fact been made in the 
defendant bark. 

In making its decision against the bank which was sued 
for damages suffered by reason of its “negligent use of lan- 
guage” the wording of the court was important: “Receipt 
of such inquiries is sufficient to put the recipient thereof, when 
a banking house, on notice that the one inquiring will rely on 
the information received. This information was exclusively 
within the possession of the defendant (bank) and, while only 
the traditional relationship of debtor and creditor existed be- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 930. 
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tween plaintiff and defendant, the peculiarities of this relation- 
ship with respect to depositor and bankers are sufficient to put 
the defendant in a position where, in morals and good con- 
science it is obliged to stand the damage resulting from its 
negligent use of language.” DeAtucha v. Manufacturers 
Trust Company, Supreme Court of New York, 155 N.Y.S.2d 
587. The opinion of the court is as follows: 


FLYNN, J.—In this action plaintiff seeks recovery of a sum of 
money for damages suffered by reason of defendant’s negligent use 
of language. 


In September, 1948, plaintiff, acting through its French corporation 
in Paris, agreed to sell a Cadillac automobile for $6,300. The purchase 
price was to be paid in hard currency deposited in plaintiff's account 
with the defendant bank in New York. Pending such payment, the 
amount involved was secured by a deposit of equivalent value of French 
francs. Defendant bank at that time had no knowledge of the trans- 
action with respect to the sale of the automobile. The French corpora- 
tion made an inquiry of defendant on September 13 and on September 
27, 1948 with respect to the deposit. On or about September 30, 1948 
defendant advised the French corporation that the deposit had been 
made. The transfer of title to the automobile was accomplished and 
the security released. In fact, the deposit had not been made and the 
defendant erroneously gave the advice that it had been made. In 
replying to the French corporation the defendant did not know of the 
existence of any relationship between the plaintiff and the French cor- 
poration. There is an issue as to whether or not the letter of September 
13, 1948 was received by the defendant. There is, however, no doubt 
that the letter of September 27, 1988 was received. Inquiry was therein 
made as to whether or not the defendant “would be good enough to let 
us know whether you have received a check for $6,300 to the order of 
Mr. Atucha which would have been addressed to you by Mr. Beziers of 
Lagos, Algaroe (Portugal) .” To this defendant replied, using a printed 
form: “Thank you for your mail deposit of 9/30/48 amounting to $6,300 
which we have received and credited to account, subject to the terms 
and conditions appearing on the reverse side hereof, of Jorge De Atucha.” 
This last communication was addressed to the French corporation. A 
photostatic copy of the reply is attached to the complaint. An examina- 
tion of the same indicates that it may well have been intended to read: 
“Thank you for your mail deposit of 9/30/48 amounting to $6,300 which 
we have received and credited to account of Jorge De Atucha subject 
to the terms, etc.” I find that, from the very nature of defendant’s 
business, inquiries made to it with respect to deposits paid into the 
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account of its customers are requests for information sought for a serious 
purpose. Receipt of such inquiries is sufficient to put the recipient thereof, 
when a banking house, on notice that the one inquiring will rely on the 
information received. This information was exclusively within the posses- 
sion of the defendant and, while only the traditional relationship of 
debtor and creditor existed between plaintiff and defendant, the pecu- 
liarities of this relationship with respect to depositor and bankers are 
sufficient to put the defendant in a position where, in morals and good 
conscience it is obliged to stand the damage resulting from its negligent 
use of language. International Products Co. v. Erie R. Co., 244 N.Y. 
331, 155 N.E. 662, 56 A.L.R. 1377; Nichols v. Clark, MacMullen & Riley, 
Inc., 261 N.Y. 118, 184 N.E. 729; Courteen Seed Co. v. Hong Kong & 
Shanghai Banking Corp., 245 N.Y. 377, 157 N.E. 272, 56 A.L.R. 1186; 
Webb v. Cerasoli, 275 App.Div. 45, 87 N.Y.S.2d 884. 

It follows therefore that, unless the defenses and counterclaim are 
sustained, plaintiff is entitled to recover. The first defense alleges a 
lack of contractual relationship between the defendant and Binder, the 
French corporation. This defense is insufficient because the existence 
of a contractual relationship is not of itself sufficient and since the 
defendant, in acknowledging and responding informatively with respect 
to transactions between it and its depositor, the plaintiff, admitted the 
right of the French corporation to know the information forwarded. 
Since this information would only properly be that of the bank’s 
customer or his designee, the bank can not now be heard to state that 
it did not realize it was dealing with its customer. 

The validity of the second defense as a matter of pleading is not 
considered. There has been no proof of it, however, and it is dismissed 
for this reason. 

The third and fourth defenses are considered together. These 
defenses rely on the agreement between the plaintiff and defendant. By 
the terms of this agreement the statements forwarded by the bank to 
its depositor are to be considered correct and no liability shall exist 
therefor unless notice of any error is given the bank within 30 days. In 
the third defense reliance is placed upon this agreement by way of an 
account and satisfaction, and in the fourth defense by way of a short 
statute of limitations. No New York cases are cited as authority for the 
validity of these defenses. In the absence of such authority, I prefer 
to accept the rule enunciated in Sommer v. Bank of Italy National 
Trust & Savings Ass’n, 109 Cal.App. 370, 293 P. 98; Denbigh v. First 
National Bank, 102 Wash. 546, 174 P. 475; and in 9 C.J.S., Banks and 
Banking, § 356, pp. 747-748. These authorities hold that in the absence 
of a showing that the language relied upon has been specifically drawn 
to the attention of the depositor, that the bank may not avail itself 
thereof. 

The fifth defense and counterclaim are dismissed for lack of proof. 





208 THE BANKING LAW JOURNAL 


There remains for consideration the defense of contributory negli- 
gence. It will be remembered that in responding to the French corpora- 
tion’s inquiry of September 28, 1948 the defendant said: “Thank you 
for your mail deposit ...”. From the use of the pronouns “you” and 
“your” it is urged that the French corporation should have been put on 
notice that the bank did not intend advice that the $6,300 had been 
deposited because the French corporation knew and must have known 
that it had made no deposit in plaintiff's account. This reasoning 
overlooks the language of the letter of September 27 which makes specific 
reference to the source from which the deposit was to come. Further, it 
must be kept in mind that the bank in responding was using a printed 
form on which a slight correction was made. [If it had replied to 
respondent by letter from which it appeared that the deposit had come 
from the inquirer, some cause may have arisen about contributory negli- 
gence, but the use of such business forms does not permit of such 
exactitude and the main object was knowledge as to the receipt of the 
deposit and this information was conveyed and as it developed, negli- 
gently conveyed. 

All objections to the receipt of exhibits in evidence and to the ques- 
tions contained in the depositions are overruled. The foregoing 
constitutes the decision of the court and the parties are directed to settle 
judgment accordingly. 





Guarantor of Prior Endorsement Not 


Liable on Check 


A New York City court has handed down a decision bearing 
on the liabilities incurred when a bank guarantees a prior 
endorsement. Although the facts of the case were somewhat 
unclear, it appears that one person endorsed the name of the 
payee on a check that was drawn by and on the plaintiff and 
delivered to the endorser for the payee. Some time later, 
and after the plaintiff bank had obtained a default judgment 
against the payee, the plaintiff brought suit against the bank 
which, after guaranteeing the endorsement, had cashed the 
check for the endorser and in turn received payment from the 
plaintiff bank. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 683. 
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The court ruled that under New York Negotiable Instru- 
ment Law §§116 and 350-c the guarantor makes no specific 
guarantee with respect to handwriting. Such a guarantee 
is with respect to the validity of the endorsement. In other 
words, the court ruled against the plaintiff bank on the ground 
that since the endorser apparently had authority to make the 
endorsement or at least received the ratification of his act later 
by the payee, the endorsement was valid even though not in the 
handwriting of the payee. Manufacturers Trust Company v. 
Lafayette National Bank of Brooklyn in New York, 154 
N.Y.S.2d 390. The opinion of the court is as follows: 


WAHL, J.—In this non-jury action findings of fact and conclusions 
of law were waived. The complaint consists of two causes of action. In 
the first cause of action plaintiff seeks a recovery against the Lafayette 
National Bank, hereinafter referred to as “Lafayette”. In the second 
cause of action plaintiff alleges a claim against one Ragozzino. The 
action was severed as to the individual defendant. 

In the first cause of action which is now before me, plaintiff seeks to 
recover from Lafayette, as a guarantor of the endorsement of Alfonse 
Farruggio, a payee on a check in the sum of $1,596.87 drawn by plaintiff 
and presented for payment to the plaintiff by Lafayette on the ground 
that the payee’s endorsement on said check was forged and that Lafay- 
ette had no right to receive the proceeds of the check and is liable to the 
plaintiff for the amount it received from the plaintiff. 

On the trial plaintiff’s representative testified that the check was 
issued following at least two meetings with the person using the name 
Joseph Alessandrino, whose real name is believed to be Amos Ragozzino. 
This person purported to represent Farruggio in applying for a loan 
against an automobile. There were presented to plaintiff a loan applica- 
tion, a promissory note, and a chattel mortgage, all purporting to bear 
Farruggio’s signature. The loan was approved, and the check in suit 
was handed to “Allessandrino” for delivery to Farruggio. Plaintiff’s 
representative knew both of those parties, and had known them to be 
associated in the used-car business. 

Prior to the issuance of this check, Farruggio had opened an account 
with defendant Lafayette National Bank under the name of Enterprise 
Auto Sales, a trade-name for which he filed a certificate as sole proprietor. 
The check in suit, however, was not deposited in said account, but was 
cashed at defendant bank. Mr. Vance, then the manager of the branch 
of defendant bank in which this account was maintained, testified that 
he had personally approved the cashing of the check in suit, in the 
physical presence of Farruggio and at his specific request. He had a 
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definite recollection of the transaction because he had found it advisable 
to watch the particular account very closely. 


Although the questioned endorsement shows many similarities to 
acknowledged specimens of Farruggio’s signature, Farruggio testified 
that he did not endorse the check, and that he did not sign the applica- 
tion, the note or the chattel mortgage. He does admit, however, (1) 
that he adopted the trade-name of Enterprise Auto Sales, and opened 
the bank account with defendant bank in that name, solely for the 
convenience of Ragozzino, otherwise known as Alessandrino; (2) that 
he knew that Ragozzino was using an assumed name because of some 
prior trouble, and would have had difficulty getting a license as a used- 
car dealer under his own name; (3) that he took no part in the business 
of Enterprise Auto Sales, but left both the business and the bank 
account entirely under the supervision of Ragozzino; (4) that he re- 
ceived by mail from plaintiff a “monthly-payment” booklet shortly after 
the making of the loan; (5) that he made no protest to the bank, but 
merely spoke to Ragozzino, who admitted using Farruggio’s name to get 
the loan, and promised to pay the plaintiff bank direct; (6) that in 
April, 1950 he was sued by plaintiff bank on the promissory note, and 
still made no claim of forgery, but permitted judgment by default; (7) 
that when examined in supplementary proceedings he promised to make 
weekly payments on the judgment, but then for the first time notified 
plaintiff bank of his claim of forgery; (8) that he has at no time 
attempted to cure his default in answering the suit instituted by plaintiff 
bank in 1950. 


Plaintiff bank admits receipt of payments against the loan, aggre- 
gating $430. Farruggio denies having made any payments, but stated 
that they must have been made by Raggozzino. One payment was by 
check for $71 purporting to have been drawn by Farruggio against the 
account of Enterprise Auto Sales with defendant bank. Farruggio denies 
having signed the check, but admits that he never notified defendant 
bank of any claim of forgery as to this check. 


The plaintiff first gave notice to defendant of a claim of forgery of 
endorsement of the check in February, 1954. This action was instituted 
in May, 1955, shortly before the Statute of Limitations would have 
become effective. 


Plaintiff's argument seems to turn entirely on the question of the 
handwriting of the endorsement of Farruggio. A comparison of the 
handwriting indicates a strong probability that the endorsement was 
actually written by Farruggio and indeed the plaintiff’s witness, Gangi, 
stated in response to a question from the Court that he believed it was 
Farruggio’s signature. However, my decision does not depend on this 
point alone. 
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Under Section 116 of the Negotiable Instruments Law, and under 
Section 350-c, the guarantor of an endorsement makes no specific guaran- 
tee with respect to handwriting. Its guarantee is with respect to the 
validity of the endorsement—or, as in Section 350-c, “the genuineness 
of and the authority to make prior indorsements”. 


For an endorsement to be valid, it is not necessary that it be made 
in the handwriting of the payee. Negotiable Instruments Law, § 38; 
Commercial Bank of Buffalo v. Warren, 15 N.Y. 577; Guaranty Trust 
Co. v. Manhattan Co., 188 App. Div. 586, 587, 170 N.YS. 81. 


Frequently an endorsement is made by rubber stamp, or is affixed 
by the hand of someone other than the payee. It is the authority to 
endorse, and not the physical act of endorsement, that determines the 
validity of such endorsement. 


An authorization to sign a document may be implied from surround- 
ing circumstances. Collins v. Widger, 231 App.Div. 321, 323, 248 N.Y.S. 
138, 185; Porges v. United States Mortgage & Trust Co., 185 App.Div. 
484, 487, 120 N.Y.S. 487, 489, reversed on other grounds 203 N.Y. 181, 96 
N.E. 424. 


A check may, in fact, be transferred without written endorsement 
and a guarantee of prior endorsements, or of lack thereof, imposes no 
liability on the guarantor where the transfer is valid. Negotiable Instru- 


ments Law, § 79; Gilbert v. Chase National Bank, D.C., 108 F.Supp. 
229; Sundail Const. Co., Inc., v. Liberty Bank of Buffalo, 249 App.Div. 
260, 292 N.Y.S. 87; Osborn v. Gheen, 16 D.C. 189, affirmed 136 U.S. 646, 
10 S.Ct. 1072, 34 L.Ed. 552. 


The act of an agent in writing an endorsement on the check may 
be ratified exactly as any other act of purported agency. Commercial 
Bank of Buffalo v. Warren, 15 N.Y. 577. 


If ever there was a duty to speak, it rested with Farruggio in con- 
nection with this transaction, if in fact he had not been a party to it. 
By his silence, he obtained for his associate the continued use of the 
proceeds of the loan. Under all the circumstances it is extremely doubt- 
ful that Farruggio could have defended successfully the action of Manu- 
facturers Trust on the note, even if he had elected to plead forgery. 


In short, on a bad loan, Manufacturers Trust holds a judgment, 
perhaps, equally bad. However, it is entitled to this and nothing more. 


It now seeks to transfer the loss to the defendant bank after all 
these years on information which was apparently given to it solely as 
an afterthought by the judgment debtor who evidenced a propensity 
as a schemer. 


Judgment for the defendant on the merits. 
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Factoring Company Violates Banking Law 
by Discounting Notes 


Certain parts of Miller v. Discount Factors, Inc., reported 
at 72 B.L.J. 802, (November 1955) have been reversed by 
New York’s highest court, the Court of Appeals. The facts 
were that Freeman Co. made five $3,000 notes payable to its 
president, Walter Freeman, so he could have them discounted. 
After indorsement by Freeman and Miller, the notes were 
discounted to Discount Factors, Inc., which charged Freeman 
the 6% interest stipulated in the notes and a $675 “discount 
charge” deducted in advance of the loan. The question the 
Court of Appeals had to decide was whether or not the trans- 
action with Discount Factors avoided the prohibition of Sec- 
tion 181 of the Banking Law of New York since only the 
bonus charge and not the interest provided for on the face of 
the notes was deducted when the loan was made. 


The Appellate Division of the Supreme Court had answered 
this question in the affirmative. The Court of Appeals, how- 
ever, disagreed and ruled that there had been a violation of 
Section 131 which provides that “All notes . . . made or given 
. .. to secure the payment of any money loaned or discounted” 
by a domestic corporation other than one organized under the 
Banking Law shall be void. In making this decision the Court 
pointed out that the so-called bonus charge deducted in advance 
was really only a form of a discount and that the statute does 
not limit the word discount to mean only that which is specific- 
ally called interest. 


In summary the court stated: “Discount could have made 
a loan and charged any rate of interest that was agreed upon, 
but if the loan is evidenced by promissory notes, and the charges 
therefor are deducted in advance, in whole or in part, it trans- 
gresses the Banking Law.” Miller v. Discount Factors, Inc., 
Court of Appeals of New York, 1 N.Y.2d 275. The opinion 
of the court is as follows: 


FROESSEL, J.—On February 2, 1953, at the suggestion of a note 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 472.1. 
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broker whom it had consulted, Philip Freeman Co., Inc. (hereinafter 
called Freeman), made five promissory notes to its president, Walter 
Freeman, so that he “could have them discounted”. The notes were 
in the sums of $3,000 each, payable during the five succeeding months. 
After indorsement by its president and his brother-in-law, plaintiff 
Isidore Miller, neither of whom received any consideration therefor, 
defendant Discount Factors, Inc. (hereinafter called Discount), which 
had already loaned Freeman $20,000, made this additional loan of 
$15,000 on these five notes, which had no prior legal inception. 

In addition to interest at 6% which the notes bore on their face, 
Discount received the sum of $675 as a “discount charge”. Thus the 
aggregate total compensation for making the loan was $900, which would 
be precisely equivalent to interest at the rate of 2% per month, or 
24% per year. In making the loan, Discount deducted therefrom $500 
for the note broker, the aforesaid sum of $675 which it caused to be 
repaid to itself, and then paid the remaining proceeds of $13,825 to 
Freeman. 

It was conceded at the trial that the normal practice of Discount, 
which maintained an office for the regular transaction of its business in 
New York City, was to deduct charges in excess of 6% “in advance at 
the time of the making of said loans”. It was further undisputed that 
Discount was organized under the Stock Corporation Law of this State, 
Consol.Laws, c. 59, and had had ten to twenty similar transactions with 
Freeman over the previous two or three years. 

Plaintiff Miller sued in the Supreme Court to recover the amounts 
paid by him as indorser on the first three notes, upon the ground that 
he had paid them under a mistake of law, Civil Practice Act, § 112-f. 
In two separate City Court actions which were later consolidated with 
the Supreme Court action, defendant Lippel sued plaintiff to recover 
on the remaining two unpaid notes Lippel had acquired from Discount, 
which also paid him a part of the aforesaid sum of $675. The trial court 
sustained plaintiff's contention that the foregoing facts established an 
illegal discount in violation of section 131 of the Banking Law, Consol. 
Laws, c. 2, and that the notes were void. Accordingly it dismissed 
Lippel’s complaints. In Miller’s action, it instructed the jury, without 
exception, that Miller could recover only if he paid the money under a 
mistake of law. The jury resolved that issue against Miller. 

The Appellate Division [285 App.Div. 772, 1142, 141 N.Y.S.2d 144], 
found that Discount does not carry on any banking business “except 
possibly the discounting of notes” and, though it conceded that “the 
question is not free from doubt”, it further held that the notes, though 
having no prior valid inception as negotiable instruments, were valid. 
Nevertheless, it affirmed the jury’s finding in favor of Discount against 
Miller. As to Lippel, it reversed the trial court and granted him judg- 
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ment against Miller. Although it granted leave to appeal from so much 
of the judgment as affirmed the trial court in Miller’s action, the appeal 
is before us as of right. Eisenbach v. Gimbel Bros., 281 N.Y. 474, 24 
N.E.2d 131; International Harvester Co. of America v. Whelan, 273 N.Y. 
496, 6 N.E.2d 420; Cohen and Karger, Powers of the New York Court of 
Appeals, § 50, pp. 227-228. 

We are thus called upon to decide whether under the facts in this 
case the instant transaction with Discount avoids the prohibition of 
section 131 of the Banking Law, because only a so-called bonus charge, 
and not the interest provided for on the face of the notes, was deducted 
when the loan was made. The Appellate Division answered this ques- 
tion in the affirmative. It may here also be noted that, under section 
18 of the General Corporation Law, Consol. Laws, c. 23, corporations 
such as Discount may not “by any implication or construction be deemed 
to possess the power” to discount notes. 

Section 131 (former § 140) of the Banking Law is derived from 
chapter 236 of the Laws of 1818. It is said to have been enacted to 
prevent the dangers of banking inflation, Meserole Securities Co. v. 
Cosman, 253 N.Y. 130, 145, 170 N.E. 519, 524, and to be “a settled policy 
of the Legislature to prevent corporations which are not formed for 
banking business from carrying on or in any way interfering with the 
same”. New York State Loan & Trust Co. v. Helmer, 77 N.Y. 64, 69. 

The section clearly provides that “All notes . . . made or given... 
to secure the payment of any money loaned or discounted” contrary to 
its provisions, by a domestic corporation other than one organized under 
the Banking Law, “shall be void”. It has been held that if such a cor- 
poration does so deduct or discount any sum when making a loan, no 
suit may be maintained on the notes given to secure repayment of that 
loan because such notes are void, Pratt v. Short, 79 N.Y. 437; New York 
State Loan & Trust Co. v. Helmer, supra. Thus, if the deduction from 
a loan of a so-called “bonus” charge is the making of a discount, the 
notes in issue are invalid. 

In Meserole Securities Co. v. Cosman, supra, the issue was pre- 
sented as to whether certain existing notes which there had a valid 
inception were void because they were purchased at less than face value 
by a corporation which engaged in numerous transactions of the same 
nature, but otherwise exercised no banking powers. A divided court 
answered in the negative, the majority holding, 253 N.Y. 147, 170 N.E. 
525, that a corporation is not prohibited from purchasing notes which 
had a valid inception at a discount “where such purchase is not a mere 
device for carrying on the business of advancing or loaning money at 
interest”. The minority felt that a purchase as well as a loan at a 
discount violated the Banking Law. 

Subsequent cases have upheld this distinction between notes (or 
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other securities for the payment of money) discounted when a loan is 
made, in which case the discounted notes are the consideration for the 
loan, and the purchase of existing notes at a discount, holding the 
former void and upholding the validity of the latter. Siebros Finance 
Corporation v. 190 West Fourth St. Realty Corporation, 256 N.Y. 586, 
177 N.E. 151 (purchase) ; Pennsylvania Factors Corp. v. S. Oldman, Inc., 
272 App.Div. 1049, 74 N.Y.S.2d 670 (purchase); Yorkville Business 
Protective Corporation v. Friedman, App.Term., 1st Dept., 144 Misc. 
$25, 258 N.Y.S. 689 (loan); Proper Spirit Trading Corporation v. 
Schilowitz, App.Term, Ist Dept., 140 Misc. 171, 250 N.Y.S. 118 (loan). 


Although the Meserole case, supra, did not involve the precise ques- 
tion here presented, we there discussed and defined the meaning of the 
terms used in section 140 (now § 131) of the Banking Law, stating, 253 
N.Y. 130, 138, 170 N.E. 521, that banks of discount “loan or advance 
moneys to the makers or holders of negotiable instruments, receiving at 
that time, by deduction from the sum loaned or advanced, the interest 
or compensation to be paid for the advance of the bank’s money.” 
(Emphasis supplied.) And in an earlier case, City Bank of Columbus 
v. Bruce and Fox, 17 N.Y. 507, 515, we said: “The ‘discounting’ of a 
note by a bank is understood to consist in the lending of money upon 
it, and deducting the interest or premium in advance” (emphasis sup- 
plied) . 

Thus the word “discount” has been interpreted to mean a charge for 
a loan in advance, whether called interest, compensation or premium. 
There is nothing in section 131 to indicate that the word “discount” is 
limited to the deduction of only that which is formally and specifically 
called interest on a note. We therefore see no validity in the holding 
that because only so called “bonus charges”, which even Lippel in his 
brief to this court expressly characterizes as “interest”, and which were 
actually a part of the compensation for the loan on these notes, were 
deducted in advance, the corporation so discounting them did not violate 
the statutory prohibition. A similar argument has been made and 
rejected in cases involving the usury laws, General Business Law, Consol. 
Laws, c. 20, §§ 370-371. Attempts have been made to deduct a “bonus” 
or “premium” instead of an illegal rate of interest, but it has been held 
that such a device will not defeat the usury laws, and the “bonus” 
deducted has been regarded as interest. Breunich v. Weselman, 100 
N.Y. 609, 2 N.E. 385; Schoenfelder v. Bremer, 239 App.Div. 366, 267 
N.Y.S. 549; Schanz v. Sotscheck, 160 App.Div. 798, 145 N.Y.S. 778. To 
hold otherwise would permit Discount or any other corporation to cir- 
cumvent the prohibition of section 131 by the simpie device of deducting 
in advance a part of its compensation, which to all intents and purposes 
is interest, and labeling this part a “bonus”. 


Nor do we see any validity in the holding below that inasmuch 
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as banks of discount cannot charge more than 6% Banking Law, § 108, 
and since Discount did charge more than 6%, this “was not the making 
of a discount such as might be engaged in by a bank”. 285 App.Div. 
772, 777, 141 N.Y.S.2d 140. The rate exacted is not the test. The per- 
tinent statutes do not provide that their prohibition of discounts is 
to be effective only if the annual rate charged is 6% or less and the 
entire discount is taken in advance rather than three fourths of it. They 
plainly forbid all discounts. In this case Discount did, in fact, the very 
things we said in the Meserole case, supra, were the functions of a bank 
of discount, namely, used its funds and deducted in advance the larger 
part of its compensation for the money loaned to Freeman. This was 
the exercise of a banking power prohibited by section 18 of the General 
Corporation Law, and, no matter what the sum deducted is called, and 
no matter what the percentage retained, it was the making of a discount 
which is invalidated by section 131 of the Banking Law. 


It is no answer to the prohibition of section 131 to argue that section 
18 of the Stock Corporation Law, and its charter of incorporation, permit 
Discount to lend money and purchase or acquire notes, and that this 
transaction involved a loan and not a discount. The authorization to 
lend money in said section 18 does not entitle a domestic corporation, 
not organized under the Banking Law, to discount negotiable paper 
(1929 Atty.Gen. 242). Of course the instant transaction was a loan, 
but out of it the discount arose. As we said in the Meserole case, supra, 
it is the lending of money, and the deduction of the compensation for 
the loan in advance, from notes given to secure repayment thereof, that 
is prohibited by section 131 of the Banking Law. It is such a discounted 
loan that is involved in this case. Discount could have made a loan 
and charged any rate of interest that was agreed upon, but if the loan 
is evidenced by promissory notes, and the charges therefor are deducted 
in advance, in whole or in part, it transgresses the Banking Law. 


It is also no answer to urge that even if there were a discount of 
interest, the notes are still valid because Discount was not carrying on 
any other banking operations, but was merely exercising a single power 
also exercised by banks of discount. The prohibitions of both section 
18 of the General Corporation Law and section 181 of the Banking Law 
are phrased in the disjunctive, and no corporation may be deemed to 
possess the power to discount notes or do any of the other acts prohibited 
by said statutes. If such corporation does make discounts, all notes so 
discounted are void, Banking Law, § 131. There is nothing in these two 
sections which permits a corporation to engage in one of the prohibited 
activities, so long as it does not engage in more than one such activity. 


‘In the Meserole case, supra, the majority made this clear when they 
stated: “The Legislature by its disjunctive enumeration of banking 
powers which a corporation other than a bank may not exercise as a 
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business, has unequivocally indicated that the statute applies even where 
a corporation assumes to exercise a single one of the enumerated powers. 
. . . business corporations may not encroach upon the field of banking 
occupied by banks of discount by ‘making discounts’ even though they 
perform no other banking function”. 253 N.Y. 130, 137, 147, 170 N.E. 
519, 521, 525; emphasis supplied. It appears, then, that these five notes 
were discounted in contravention of section 131 of the Banking Law and 
are therefore void. Accordingly, the actions brought by Lippel on the 
unpaid fourth and fifth notes were properly dismissed by the trial court. 


As to Miller’s action, the Appellate Division noted that the jury 
found in favor of Discount, and it agreed that the judgment in Discount’s 
favor should be affirmed, apparently on alternative grounds: (1) that 
the notes were valid, or (2) even if the notes were void it affirmed the 
finding implicit in the jury’s verdict, based upon appropriate instruc- 
tions of the trial court to which no exception was taken, that plaintiff 
voluntarily paid the notes with knowledge of his rights. The jury had 
the right to make this finding upon the record. They were charged, 
without exception, that the burden of proof was upon plaintiff. The 
only evidence introduced in this connection was given by plaintiff him- 
self. The jury was authorized to consider his statement to Discount’s 
president in light of his other testimony, his appearance on the stand, 
and the fact that he was an interested witness. In view of plaintiff's 
many contradictory statements, Freeman’s indebtedness to his partner- 
ship in the sum of $8,000, his reluctance to disclose his full relationship 
with Freeman for which he had the power to sign checks, and his prior 
experience with at least five other notes he had indorsed for Freeman 
on other occasions, the jury could disbelieve his disclaimer of knowledge. 
Since it did so, as appears by its verdict, there was no evidence remaining 
to sustain plaintiff's case. That being so, we are concluded by the 
affirmance of the facts by the Appellate Division in Miller’s case against 
Discount. 

Accordingly, that part of the judgment appealed from which affirmed 
the trial court’s determination in favor of Discount against plaintiff 
should be affirmed, with costs to Discount against plaintiff, not, however, 
upon the ground that the notes in question were valid; and so much of 
the judgment appealed from as reverses the trial court’s dismissal of 
Lippel’s complaints should be reversed and that part of the trial court’s 
judgment reinstated, with costs to plaintiff against Lippel. 

CONWAY, C.J., and DESMOND, DYE and BURKE, JJ., concur 
with FROESSEL, J. 

FULD and VAN VOORHIS, JJ., dissent and vote to affirm. 

Judgment modified in accordance with the opinion herein and, as so 
modified, affirmed, with costs to defendant Discount Factors, Inc., against 
plaintiff and with costs to plaintiff against defendant Lippel. 
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Court Upholds Commission’s Ruling 
Denying Application to Form State Bank 


In South Dakota certain persons who were displeased with 
the existing banking facilities in a small town filed an applica- 
tion with the banking commission for the incorporation of a 
new state bank. The commission denied their application on 
the grounds that public convenience and necessity did not 
justify the organization of a new bank and that the city where 
the bank was to be located already had adequate banking fa- 
cilities. The incorporators, dissatisfied with this decision, 
brought mandamus in a state court which commanded the bank- 
ing commission to approve the proposed articles of incorpora- 
tion. The commission appealed this decision to the state Su- 
preme Court. 

The Supreme Court ruled in favor of the banking commis- 
sion. It reasoned that, although the courts did not have the 
right to consider the determinations of the banking commission 
on appeal, it was proper for them to consider on mandamus 
whether or not the commission had abused its discretion in dis- 
approving the application. In making this limited review, the 
court found that the commission had not abused its discretion 
since most of the facts substantiated the finding that the par- 
ticular community involved could not support another bank. 
Wall v. Fenner, Superintendent of Banks, Supreme Court 
of South Dakota, 76 N.W.2d 722. The opinion of the court 
is as follows: 


RENTTO, J.—Plaintiffs and three other incorporators filed Articles 
of Incorporation for the Sisseton State Bank in the office of the Super- 
intendent of Banks, together with an application for the approval thereof. 
The defendants, who constitute the State Banking Commission, denied 
the application for the “reason that it appears the public convenience 
and necessity do not justify the organization of said new bank and that 
the said city of Sisseton and adjacent territory are now provided with 
adequate banking facilities”. In this proceeding for mandamus the 
action of the Commission was reviewed by the trial court and a judg- 
ment entered commanding the defendants to approve the proposed 
Articles of Incorporation. This appeal by the Commission is grounded 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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on the claim that the trial court did not confine its review to the ques- 
tion of whether the Commission had abused its discretion in denying 
the incorporators’ application for approval, but went further and substi- 
tuted its determination for that of the Commission. 

State banks are engaged in a business subject to legislative control 
under the police power. Shaw v. Brisbine, 63 S.D. 470, 260 N.W. 710. 
That control extends to their inception as well as their subsequent 
operation. Floyd v. Thornton, 220 S.C. 414, 68 S.E.2d 334. In this day 
and age the chief function of commercial banks is the furnishing of 
bank credit which is the circulating medium of exchange by means of 
which most of the business transactions of this country are conducted. 
Because of this the stability of bank credit is a matter which concerns 
not only the stockholders and depositors of a bank, but also most of the 
other members of the community to the extent that it may be said to 
be “affected with a public interest”. In the exercise of the police power 
for the public welfare the legislature may adopt such measures as it 
deems necessary and adapted to the stabilization of such credit. State 
ex rel. Sharpe v. Smith, 58 S.D. 22, 234 N.W. 764. It is generally 
recognized that too many banks in one locality are a source of financial 
weakness. Zollmann Banks & Banking, Vol 9, § 6092. Our legislature 
has sought to avoid this evil by providing in SDC 6.0304 that the 
application for a proposed bank shall not be approved “if the public 
convenience and necessity do not justify the organization of such bank”. 
This it could properly do. 111 A.L.R. 143. 

The legislature could have retained in itself the authority to make 
this fact determination. The impracticability of such retention is 
obvious. As an alternative it could properly create an administrative, 
investigatory, fact finding agency to perform this function, administra- 
tive and not judicial in nature. Weer v. Page, 155 Md. 86, 141 A.518; 
Pue v. Hood, 222 N.C. 310, 22 S.E.2d 896. That is what our legislature 
did. SDC 6.0304 makes it the duty of the Commission to determine 
whether the Articles of Incorporation of a state bank shall be approved 
or denied. It further provides that “Such application shall not be 
approved if the provisions of law relating to banks have not been 
complied with, or if the corporation has been organized for malicious or 
speculative purposes, or for any purpose other than the legitimate 
business of banking; or if the public convenience and necessity do not 
justify the organization of such bank, or if the organizers thereof do 
not possess the adequate and necessary qualifications and fitness to 
manage the business of banking”. When the Commission acts on an 
application it must, in carrying out this legislative mandate, determine 
questions of fact. In making such determination the Commission of 
necessity exercises a discretion. However this statute does not give 
to the Commission an unlimited or absolute discretion. Its action must 
be based on determinations of facts. Du Bose v. Gormley, 189 Ga. 321, 
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5 S.E.2d 909. It requires the Commission to inquire into specified factual 
areas thus limiting the Commission’s concern to the areas enumerated. 
These are sufficiently definite standards for the administrative action 
which the statute authorizes. Weer v. Page, supra. 


While the statutes under consideration do not provide for an appeal 
to the courts from the decision of the Commission as judical review of 
its proceedings may be had by mandamus. However when the action 
under judicial scrutiny involves the exercise of discretion by an adminis- 
trative officer or agency, the judical review is limited to ascertaining 
whether that discretion has been abused. State ex rel. Cook v. Richards, 
61 S.D. 28, 245 N.W. 901, 905. That case enumerates the deviations 
from proper action which are included in the phrase “abuse of discretion”. 
In Farmers’ Loan & Trust Co. v. Hirning, 42 $.D. 52, 172 N.W. 931, 933, 
this court said: “Where the law requires an administrative officer to 
make a quasi judicial decision, viz. the determination of a question of 
fact, mandamous will not lie to control that decision, nor will it 
reverse such decision, unless it clearly appears that it was so plainly 
without support in the evidence as to amount to an arbitrary abuse of 
such quasi judicial authority”. This right to attack the decision of the 
Commission on the ground of an abuse of discretion is available even 
though the legislature has declared in SDC 6.0205 (4) and SDC 6.0304 
that the action of the Commission shall be final. State ex rel. White v. 
Industrial Commission, Ohio App., 40 N.E.2d 453. 


Responsibility for the findings of fact rests on the Commission. The 
function and inquiry of the Court are limited in respect of factual find- 
ings, to ascertaining whether the findings are supported by competent 
evidence. It is the function of the Commission and not of the court 
on review to weigh the evidence and to draw the inferences therefrom. 
Craig v. Jensen, 66 S.D. 93, 278 N.W. 545; 42 AmJur., p. 644, § 217; 
73 C.J.S., Public Administrative Bodies and Procedure, § 225, p. 594; 
State ex rel. Saari v. State Securities Commission, 149 Minn. 101, 182 
N.W. 910; State ex rel. Duluth Clearing House Ass’n v. Department of 
Commerce, Minn., 73 N.W.2d 790. The court in reviewing such findings 
may not interefere with the administrative judgment merely because 
there is ground for a difference of opinion, even though the court may 
reach a different conclusion. State ex rel. Dybdal v. State Securities 
Commission, 145 Minn. 221, 176 N.W. 759; State ex rel. Saari v. State 
Sec. Comm., supra; In re Commercial State Bank, 105 Neb. 248, 179 
N.W. 1021; 73 C.J.S., Public Administrative Bodies and Procedure, 
§ 207, p. 560; 42 Am.Jur., p. 610, § 209. To appreciate the limited scope 
of judicial review in matters of this kind we must bear in mind the fact 
that the chartering of banks is an exercise of the police power and is 
essentially a legislative and administrative function and not the exercise 
of a judicial power. State ex rel. Dybdal v. State Sec. Comm., supra; 
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Bank of Italy v. Johnson, 200 Cal. 1, 251 P. 784. Because of this nature 
of the determination it has been held that the legislature could not 
constitutionally delegate such function to the courts. Household Finance 
Corp. v. State, 40 Wash.2d 451, 244 P.2d 260. This basic distinction 
seems to have been recognized by this court In re Mee, 45 S.D. 303, 187 
N.W. 540, 541, where it is written: “Certainly whether another bank 
should be allowed in this particular banking community, even if not 
within the absolute discretion of the Banking Department, should not 
be controlled by the courts unless there is a clear abuse of the discretion 
and power vested in such Banking Department”. See also In re Mee, 
45 S.D. 582, 189 N.W. 675. A decision of the Commission carries with it 
a presumption of correctness and it should not be set aside unless its 
wrongfulness is clearly shown. St. Charles State Bank v. Wingfield, 36 
S.D. 493; 155 N.W. 776; 73 C.J.S., Public Administrative Bodies and Pro- 
cedure, § 205, p. 556. The burden of establishing this is on the party 
attacking the decision. 73 C.J.S., Public Administrative Bodies and 
Procedure, § 206, p. 558; Security State Bank v. State, Tex.Civ.App., 169 
S.W.2d 554. ; 

The legislature has not attempted to define the phrase “public con- 
venience and necessity”. Nor has it declared where or how or under 
what circumstances the public convenience and necessity would or would 
not be prompted by the establishment of a bank. It has left that.deter- 
mination to the Commission. Admittedly this is a difficult determination 
for anyone but obviously it is one which is better made by persons 
possessed of experience in the field of banking. The qualifications pre- 
scribed for membership on the Commission seem to recognize this. In 
making this determination the quoted words must be given a meaning 
consistent with the purpose of the legislative enactment. It is clear that 
the legislature in entering upon the regulation and control of the banking 
business was primarily concerned with the creation and maintenance of 
adequate and sound banking facilities and services. To the extent that 
these goals are achieved the public is protected from the evils of 
unsound and imprudent banking. While the adequacy of existing 
banking facilities may be considered in the determination of public 
convenience and necessity it does not follow that because there are 
adequate banking facilities that public convenience and necessity justify- 
ing another bank cannot exist. If such were the case the statute would 
tend to deter competition and foster a monopoly. We are satisfied that 
this was not the intent of the legislature. State ex rel. Dybdal v. State 
Sec. Comm., supra; Moran v. Nelson, 322 Mich. 230, 33 N.W.2d 772. 
Definitions of the phrase “public convenience and necessity” under 
statutes of other states relative to bank charters are not helpful in 
formulating a more precise definition because of other differences in the 
language of those statutes. The same is true of definitions of those words 
under other regulatory statutes. It seems to us that in these cases the 
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Commissioner must determine whether the establishment and opera- 
tion of the proposed bank under existing circumstances and conditions 
would be consistent with and tend to secure for the public the purposes 
of the law. 

Sisseton, the county seat of Roberts County, has only one bank— 
the Roberts County National Bank. Plaintiffs in their presentation of 
this matter to the Commission and before the Court charge that the 
management of the existing bank, a family enterprise, has used its 
position as the only bank in the community to improperly promote 
other businesses in which it is interested. The Commission after inves- 
tigation admitted there was basis for some of these asertions but did 
not find the situation as serious as charged. Complaint was also made 
of the service charges levied by the bank but the Commission found 
these to be such as are approved by the United States Comptroller of 
Currency, under whose supervision the bank is operated. It is obvious 
that the incorporators and their supporters are displeased with the 
manner in which the present bank conducts its business, and that this 
feeling in some measure motivates the pending application. 

Plaintiffs also contend that much banking business of the area was 
being done out of the community and even out of the state. The Com- 
mission ascertained that this was not substantial in amount and resulted 
largely from the limited loaning capacity of local institutions and the 
nearness of some of these outside banks to the community. They also 
pointed to the apparent prosperous condition of the banking business in 
the area but no figures relative to this feature appear in the record. It 
is apparent that Sisseton has grown and expanded in late years, but it 
does not appear that the rate of this growth has been more than normal. 

The Commission from its records and investigations had before it 
these facts, which it also presented to the Court in this matter. In 1921 
there were 698 banks in South Dakota and now there are 219 including 
branch banks and offices. The greater part of this reduction in number 
resulted from closures occurring before 1930. Between January 14, 1924 
and June 1940 Roberts County had 21 banks and 16 of these closed 
because of insolvency or lack of business. Before June 14, 1924 there 
were four banks in Sisseton and on that date one of them closed. There- 
after two of the remaining banks consolidated and later merged with 
the remaining bank. This merged remaining bank failed and there was 
no bank in Sisseton until 1933 when the present bank moved there from 
White Rock, South Dakota. This bank has been in continuous operation 
since its incorporation in 1896. It now has about 1,500 depositors with 
deposits of about $2,500,000 and loans and discounts of $1,267,000. It 
has a capital of $25,000 and surplus and undivided profits of $190,000. 
In 1950 the county had a population of 14,896 and Sisseton a population 
of 2,878. A major portion of the Sisseton-Wahpeton Indian Reservation 
is in Roberts County. The county has an Indian population of 1,865 
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with between 700 and 800 in Sisseton. ‘n South Dakota there is one 
bank for each 3,823 of population and within Roberts County there is 
one for each 2,979. At the present time and for more than the last ten 
years there have been five banks in the county, all of which are indepen- 
dent banks. These banks, other than the one in Sisseton, with their 
town, distance from Sisseton and approximate deposits are as follows: 
Summit, 25 miles, $700,000; Wilmot, 26 miles, $1,200,000; New Effington, 
19 miles, $957,000; Rosholt, 25 miles, $2,100,000. During the last ten 
years all of these banks have had a growth in deposits in roughly the 
same proportions but it does not appear that this growth has been more 
than normal. The average ratio of deposits to loans and discounts is 
about 35% over the state. In Roberts County this ratio is exceeded. 
In addition to the banks in the county there is one at Browns Valley, 
Minnesota, a mile and one-half east of Roberts County and fifteen 
miles from Sisseton. 


The main industry of Roberts County is a diversified agriculture. 
The eastern three-fourths of the county contains the better land while 
that in the western one-fourth is less productive. The towns with 
banks are distributed throughout the better land area with Sisseton 
the farthest west, about two miles from the less productive area of the 
county. The members of the Commission all interviewed numerous 
residents of Sisseton and reported that a large majority of them did not 
favor the establishment of a new bank. Some of those interviewed 
were in favor of such action for varying personal reasons. The members 
of the Commission have all had long and varied experience in the 
business of banking in South Dakota and they expressed the opinion 
that the establishment of the proposed bank would result in two weak 
banks in the community and that the size of the city and the volume 
of the banking business in the city and in its adjacent territory did 
net warrant or justify an additional bank. Many other facts and 
circumstances were before the Commission and the Court. In view of 
the limited scope of judicial review in matters of this kind it is unneces- 
sary to detail them. We believe that the facts set out sustain the 
determination made by the Commission. 


In argument plaintiffs support their position by statements of this 
court in State v. Scougal, 3 S.D. 55, 51 N.W. 858, 15 L.R.A. 477, decided 
in 1892. That case held in effect that an individual has a common law 
right to engage in commercial banking and the state may not deprive 
him of that right under its police power. That question is not presented 
in this case, but plaintiffs urge upon us the legal reasoning there 
announced. That reasoning, of questioned validity at the time of its 
announcement, State ex rel. Goodsill v. Woodmansee, 1 N.D. 246, 46 
N.W. 970, 11 L.R.A. 420, was rejected by Justice Holmes in Noble 
State Bank v. Haskell, 219 U.S. 104, 31 S.Ct. 186, 55 L.Ed. 112. That 
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it remains rejected is evident from the text in 9 C.J.S., Banks and Bank- 
ing, § 5, p. 32, and 7 Am.Jur., p. 28, §7. While this court in State ex 
rel. Sharpe v. Smith, supra [58 S.D. 22, 234 N.W. 777], did not have 
before it the question presented in the Scougal case that decision per- 
suasively rejects the pronouncements here urged. The changes which 
occurred in our social and economic conditions in the interval between 
these decisions made bank credit so important in our business trans- 
actions that the court was compelled in the latter case to hold that 
commercial banking was “ ‘affected with a public interest’”. Continuing 
changes have served to make it even more important. 

It follows that the judgment appealed from must be and is reversed. 


All the Judges concur. 





New York Court Upholds Bank Merger 


In one of the recent cases resulting from the merger or at- 
tempted merger of two banks, a number of interesting points 
were considered by a New York court. The majority of stock- 
holders of the Security Trust Company of Rochester and the 
First National Bank of Greenwood voted to merge. Certain 
stockholders of Greenwood objected to the merger, however, 
and brought an order for the Superintendent of Banks to show 
cause why his approval of the merger should not be vacated and 
why the meeting of the Greenwood stockholders approving 
the mergers should not be annulled. In denying the order, 
the court made the following rulings, among others: 

1. The objection that only 18 days notice of the meeting 
was given to Greenwood stockholders was not well taken be- 
cause under the applicable federal law governing national banks 
(12 U.S. Code 214a) only 10 days notice is required. 

2. Administrators of estates owning Greenwood stock 
could properly vote for the merger without prior approval of 
court. 

8. Section 61, U. S. Code, Title 12 which states “. . . no 
shareholder whose liability is past due and unpaid shall be al- 
lowed to vote,” does not apply to stockholders who were merely 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 132. 
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indebted to the bank for a loan because “liability” in the statute 
refers only to a liability for the subscription price of stock. 

4. The provision of General Corporation Law, Section 20, 
governing proxies in New York does not apply to stockholders 
of a national bank. The federal statutes are silent on the sub- 
ject of challenged proxies whereas the New York statute says 
such proxies shall make and file an oath before voting. The 
court ruled that this section of the state law could not be read 
into the federal law because it would impose a burden upon and 
give rights to stockholders of national banks in New York that 
stockholders of national banks in other states do not have. 


Nugent v. Mooney, Superintendent of Banks, New York 
Supreme Court, 155 N.Y.S.2d 611. The oinion of the court 
is as follows: 


WITMER, J.—On the morning before the show cause order herein 
was signed, the respondent, Superintendent of Banks, approved the 
merger of respondents, Security Trust Company of Rochester and the 
First National Bank of Greenwood. The said order by which this pro- 
ceeding under Article 78 of the Civil Practice Act is brought on, directs 
the respondent, Superintendent of Banks, to show cause why such ap- 
proval of merger should not be annulled and vacated, and directs the 
respondent banks to show cause why they should not be restrained from 
proceeding under such approved merger. 

This is not an action begun by service of a summons and complaint, 
but, as noted, is a proceeding on petition for an order under Article 78 
of the Civil Practice Act. Hence, the Court may not grant injunctive 
relief herein, Bonacker v. Chuckrow, 166 Misc. 171, 173, 2 N.Y.S.2d 
265, 267, Bergan, J.; Rivkin v. Garbros, Inc., 183 Misc. 389, 48 N.Y.S.2d 
25; Amalgamated Association, etc., v. Casey, Sup., 184 N.Y.S.2d 348, 
and the order to show cause has no validity as against the respondent 
banks. 

The petition in support of the order to show cause asks for an order 
requiring the respondents to show cause why the meeting of April 17, 
1956 should not be annulled, and requiring the respondent, Superinten- 
dent of Banks, to show cause why his approval of the merger should not 
be vacated, and for other proper relief. Although certain meritorious 
jurisdictional and procedural objections to the petition have been raised, 
the Court prefers to rest its decision herein on the merits of the pleadings. 

Petitioners object to the legality of the special meeting of stockholders 
of the First National Bank of Greenwood held on April 17, 1956, and to 
the right of certain persons to vote, whose votes were cast in favor of 
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the merger. The objection that only a thirteen-day notice of the meeting 
was given is not well taken. The State Banking Law did not apply to 
the meeting because it was a meeting of stockholders of a national bank. 
Section 214a of the U.S.C.A., Title 12, providing for ten days notice of 
such meeting, was applicable, and there was compliance therewith. See 
also Section 136, subd. 3(a) of Banking Law. 

Petitioners made three principal objections to the right of stockholders 
to vote, as follows: 

First, that 28 shares of stock were owned by three estates, and the 
administrators thereof had no power to vote the same without prior 
approval of the Surrogate having jurisdiction thereof, which they failed 
to obtain. That objection is overruled. An administrator has title to 
personal property of the estate, and may exercise the right to vote 
estate stock. Matter of A. Bruder & Son, Inc., 302 N.Y. 52, 58, 96 N.E.2d 
84, 87. 

Second, that at least one stockholder who was indebted to the 
First National Bank of Greenwood voted, over petitioners’ objection 
that he was disqualified under Section 61 of U.S.C.A., Title 12, which 
provides that “no shareholder whose liability is past due and unpaid shall 
be allowed to vote.” Sixty-eight years ago the word “liability” in this 
statute was interpreted, United States ex rel. Cond v. Barry, C.C., 36 
F. 246, to mean liability for the subscription price of the shareholder’s 
bank stock; and it does not appear that such interpretation has since 
been challenged until now. It is not claimed that any stockholder voted 
who was indebted to the bank for the subscription price of his stock, nor 
that the voting of this stock alone affected the result of the election. 
This objection, therefore, has no validity. 

Third, that petitioners challenged the right of the proxies to vote 
and their objections were overruled and the proxies were allowed to vote 
in violation of Section 20 of the General Corporation Law, which pro- 
vides that challenged proxies must make and file an oath before they 
may be permitted to vote. If this section of the law applies to a stock- 
holders’ meeting of a national bank, the shares which were voted for the 
merger would be insufficient to authorize it. 

Although a national bank is not a domestic corporation of this State, 
Section 3, subd. 12, General Corporation Law, it “is subject to state 
law unless that law interferes with the purposes of its creation, or des- 
troys its efficiency, or is in conflict with some paramount federal law”, 
Lewis v. Fidelity & Deposit Co., 292 U.S. 559, 566, 54 S.Ct. 848, 851, 
78 L.Ed. 1425, and this Court has jurisdiction over the acts of national 
banks under the laws applicable thereto. Matter of Baldwinsville Fed- 
eral Sav. & Loan Ass’n, 268 App.Div. 414, et seq., 51 N.Y.S.2d 816. By 
Section 61 of the U.S.C.A., Title 12, Congress has made provision for 
stockholders to vote for directors and upon “all other questions” and has 
provided that “Shareholders may vote by proxies duly authorized in 
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writing; but no officer, clerk, teller, or bookkeeper of such bank shall act 
as proxy; and no shareholder whose liability is past due and unpaid shall 
be allowed to vote.” There appears to be no provision in the Federal 
law similar to that in Section 20 of the General Corporation Law of 
this State. Petitioners contend in substance that said Section 20 is to be 
read into Section 61 U.S.C.A., Tit. 12, or at least it is to be held to 
supplement the Federal law, and that it imposes burdens upon and gives 
rights to stockholders of National banks situated in this State which 
stockholders of National Banks situated in other States may not have. 
Such contention cannot be sustained. Lauer v. Bayside National Bank, 
244 App.Div. 601, 280 N.Y.S. 139; People of State of California v. Coast 
Fed. Sav. & Loan Ass’n, D.C., 98 F.Supp. 311, 319. The Lauer case, 
supra, involves the same principle as does the case at bar. There it 
was held that Section 10 of the Stock Corporation Law could not be held 
to supplement Section 62 of the U.S.C.A., Tit. 12. On the authority 
thereof, it is held that Section 20 of the General Corporation Law does 
not apply to meetings of stockholders of a National bank, and did not 
affect the right of the stockholders, or their proxies, of the First National 
Bank of Greenwood, to vote at the special meeting of April 17, 1956. 


The other objections by petitioners are not substantial. It appears 
that there was no change of concern to the stockholders in the original 
merger agreement of March 15, 1956, as amended by the one of April 
12 and 13, and both were before the stockholders at their meeting of 
April 17. 

The mere presence at the meeting of some stockholders who had 
given proxies did not revoke the proxies. Manacher v. Central Coal Co., 
205 Misc. 513, 183 N.Y.S.2d 265; In re Petition of Manacher, 283 App. 
Div. 1048, 181 N.Y.S.2d 914. 

Why the stockholders, at a meeting lawfully called and conducted, 
voted to accept less for their stock than petitioners offered to pay, was 
their business, and under the circumstances petitioners may not complain 
thereof. Apparently the stockholders who voted for the merger, and 
the owners of stock who gave proxies to have their stock voted therefor, 
are satisfied, for they are not complaining. 

Petitioners have the remedy, Section 214a(b) U.S.C.A., Tit. 12, of 
dissenting stockholders to have their stock appraised, and so they will 
sustain no legal damage by reason of the vote and merger. 

Until the merger became effective, said Greenwood Bank was under 
the jurisdiction of the U.S. Comptroller of the Currency, and not the 
respondent Superintendent of Banks. The Superintendent of Banks 
relied upon the certificate of the president of the First National Bank of 
Greenwood submitted to him pursuant to Section 136, subd. 3(a) of 
the State Banking Law, that all lawful steps had been taken which were 
necessary under Federal law to consummate the merger. 
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Upon receipt of the letter of April 21, 1956 from petitioner Shults, 
respondent Superintendent replied by letter of April 27, stating that he 
had referred Mr. Shults’ letter to his legal division, and inviting Mr. 
Shults to submit any additional information that he might obtain 
concerning the matter. The Superintendent received no further word 
from Mr. Shults until the institution of this proceeding after approval 
of the merger had been granted over two months later. 

In view of the foregoing ruling of law, it is apparent that there is 
no allegation in the petition that the Superintendent of Banks acted 
unlawfully or arbitrarily or that he abused the discretion placed in him, 
Section 12, subd. 8, Banking Law, and there is presented no triable issue 
of fact, Section 1295, C.P.A. 

Since the petition contains no sufficient allegation of fact to support 
the granting of any relief to petitioners, it must be dismissed as to all 
respondents. Submit order accordingly. 





Future Accounts Receivable Not Covered 
by Filing Notice of Assignment 


In 1958 a Texas bank entered into an agreement with a 
company, which later became bankrupt, for the assignment of 
the company’s accounts receivable. At the same time the com- 
pany executed a Notice of Assignment of Accounts Receivable 
and this Notice was properly filed with the County Clerk. 
The Notice was to be effective for three years and was to cover 
any assignments that took place during that time even though 
the accounts were not in existence at the time the Notice was 
executed. The following year the company became bankrupt 
and the bank claimed it had a secured lien on the funds which 
had been collected under various assignments of accounts 
receivable that had not been in existence at the time the Notice 
of Assignment was made and filed. 


- The District Court and the federal Court of Appeals in 
the Fifth Circuit ruled that the bank did not have a secured lien 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 96.1. 
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on these collections because under Texas law filing of a Notice 
of Assignment under Article 260-1 protected only accounts 
which were in existence when the Notice was executed. The 
court also ruled that certain of the collections were payments 
on account of an antecedent debt and that since they occurred 
during a period when the bank knew the company was insolvent, 
they constituted voidable preferences and therefore had to be 
returned to the trustee in bankruptcy. 

It should be noted in regard to the court’s ruling about 
the Notice of Assignment, that the statutes in Texas were 
changed after the events occurring in this case. Article 260-1 
now includes in its definition of accounts receivable an exist- 
ing or future right to the payment of money presently due, 
or to become due under an existing contract or under a future 
contract entered into during the effective period of the notice 
of assignment. Republic National Bank of Dallas v. Vial, 
United States Court of Appeals, Fifth Circuit, 282 F.2d 785. 
The opinion of the court is as follows: 


BORAH, C.J.—This appeal by the Republic National Bank of Dallas 
is from an order of the District Court confirming, on petition for review, 
an order entered by the referee in the involuntary bankruptcy proceed- 
ings of the Ronston Corporation. The order rejected the bank’s asser- 
tion of a valid lien on certain accounts receivable, allowed the bank’s 
claim as an unsecured claim only, and required it to return to Robert G. 
Vial, who was trustee of the bankrupt’s estate, the amount of certain 
collections which had been made on the accounts receivable during the 
four months preceding September 29, 1954, which was the date of the 
adjudication of bankruptcy. 

On August 18, 1953, more than a year before bankruptcy, the appel- 
lant and the bankrupt entered into a continuing creditor-debtor relation- 
ship under the terms of which the bankrupt was to borrow money from 
appellant and simultaneously assign various accounts receivable as col- 
lateral security therefor. On that date, a written memorandum of agree- 
ment was entered into with the understanding that when money was 
needed by the bankrupt, it would execute and deliver a “Schedule of 
Accounts Receivable Assigned to Republic National Bank of Dallas”, 
whereupon appellant would advance a loan amounting to 85% of the 
face value of the accounts shown on the schedule. In addition the 
bankrupt also executed a “Notice of Assignment of Accounts Receiv- 
able”! which was to be effective for three years, or until August 18, 


1 The Notice of Assignment reads as follows: 
“Notice is hereby given that Ronston Corp. whose mailing address is 240 Comstock, 
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1956, and this notice was duly filed with the County Clerk. Thereafter, 
whenever a new list of accounts receivable was presented to appellant 
to be pledged as collateral, entries were made on the books of the 
bankrupt, showing that each of the listed accounts was pledged, and 
appellant then loaned the bankrupt an amount equal to 85% of the 
face value of the listed accounts. Appellant continued to lend money to 
the bankrupt under this arrangement until as late as June 15, 1954. 
The bankrupt made most? of the collections on these assigned accounts 
and delivered to the appellant all sums so collected by depositing same 
to the credit of the appellant in a special “collateral account”. At no 
time were the collections used by the bankrupt for purposes other than 
to satisfy its indebtedness to the appellant. When the full amounts of 
the accounts so pledged had been collected, 15% of their face value was 
returned to the bankrupt under the terms of the August 18, 1953, agree- 
ment. During the four months prior to bankruptcy, May 29 through 
September 29, 1954, appellant received collections totalling $11,142.83.5 
Of this amount $6,641.42 represented collections on accounts which had 
been assigned prior to May 29, whereas $4,501.41 was collected on 
accounts assigned within four months of bankruptcy. 


The claim of appellant was that under the terms of the assignments 
and by virtue of the recorded notice it had a valid lien upon these collec- 
tions. The trustee in turn objected to the allowance of the claim as a 
secured claim on two grounds: (1) that the payments of collections on the 
assigned accounts receivable were made or suffered by the bankrupt at 
times when appellant had reasonable cause to believe the bankrupt was 
insolvent, and because the assignments were not protected under Art. 260- 
1 of the Revised Civil Statutes of Texas, Vernon’s Ann.Civ.St.Tex., the 
payments constituted fraudulent transfers which were voidable under 
Sections 60 and 70, sub. e of the Bankruptcy Act, 11 U.S.C.A. §§ 96, 110, 
sub. e, and (2) that the payments of the collections constituted a void- 
able preference under Sections 60 and 70 of the Act because they were 
made on account of an antecedent debt and when paid appellant had 
reasonable cause to believe that the bankrupt was insolvent. The trustee 
thus contending for the avoidance of the preference alleged to have been 


Dallas, Texas, and whose place of business is 240 Comstock, Dallas, Texas, has assigned 
or intends to assign one or more accounts to Republic National Bank of Dallas, whose 
mailing address is P.O. Box 5961, Dallas 2, Texas, and whose place of business is 
1315 Main, Dallas, Texas, and that this notice of assignment shall be effective for the 
period of August 18, 1953 to August 18, 1956.” 


2 When the bankrupt became seriously involved in June, the appellant undertook to 
make the collections. 


3 The collections were as follows: 


BN TO siniicinineiannapstinapnianticininaniinin 0 A cit as $2,823.54 
BE  ekatnbinntennnssamaseniosn IN HII WUD sacitcnssciensinscinonscnivcstnnennasonce 21.00 
SED TE shiccistsisansieesicisiniiiniaiaaeaiatdbined IR: SEIU die ccs scescnicinicbicascniiinia 3,627.36 


PT Si etieaeni cata Ee MI TE chicticccecnidernines 518.45 
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received by the appellant, counter-claimed seeking the return of the full 
amount of the collections to the estate of the bankrupt. 


At the hearing which was had before the referee, it was established 
as an uncontroverted fact that none of the accounts receivable on which 
the disputed collections were made was in existence at the time the 
statutory notice of assignment was recorded. The evidence was also 
sufficient to warrant the inference that the bankrupt was insolvent only 
on and after June 18, 1954. Evidence was adduced in an effort to show 
that at the time of the payment of the various collections made from 
June 1 through August 26, 1954, appellant had reasonable cause to 
believe that Ronston Corporation was insolvent, that is to say, a 
knowledge of some facts calculated to produce such a belief in the mind 
of an ordinarily intelligent man. This evidence was that appellant 
handled all of the bankrupt’s financing; that it had received numerous 
financial statements from the bankrupt; that it was aware of the fact 
that the bankrupt had old debts which it had been unable to pay; and, 
that in June, 1954, it became clear to appellant that the bankrupt was 
in serious financial difficulty. 


At the conclusion of the hearing, the referee entered his order, 
bottomed on the findings therein set forth and which are: 


“(a) That a part of the security for the debt of the Republic 
National Bank is alleged to be an original written assignment of 
accounts receivable of date August 18, 1953, as permitted by Art. 
260-1 R.S. of Texas, relating to assignments, of accounts receiv- 
able, but which original assignment has never been filed of record 
in Dallas County, Texas; 


“(b) That notice of intention to make an assignment of 
asignor’s accounts to assignee was executed and delivered to the 
Bank on August 18, 1953, and this notice of intention to give an 
assignment was filed of record at Dallas County, Texas on Sep- 
tember 3, 1953. That within four months prior to the date of 
bankruptcy the assignee, Republic National Bank collected and 
received payment upon said accounts receivable amounting to the 
sum of $11,142.83. That during the said period the Bank had 
reasonable cause to believe that the assignor was insolvent and the 
accounts were given to secure a pre-existing debt owing by the 
bankrupt Republic National Bank. 


“That the original assignment of date August 18, 1953, was 
delivered to the Bank . . . and the assignment together with the 
intention to give an assignment is not sufficient for compliance 
with Art. 260-1, to-wit: they do not represent any existing or 
future right to receive the payment of money due or to become 
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due under an existing contract as therein provided for. Said 
accounts were not created and did not come into existence until 
long after the date of the original assignment of August 18, 1953. 
Therefore, the same is not sufficient to be classed as a protected 
assignment permitted by Subdivision 3 of the said Art. 260-1.” 


On petitions for review, the court being of opinion that the findings 
and conclusions of the referee were correct, affirmed the order, and this 
appeal followed. 


This brings us to the merits of the controversy. Article 260-1 of the 
Revised Civil Statutes of Texas in pertinent part provides that an 
account receivable “means an existing or future right to the payment of 
money presently due, or to become due (a) under an existing contract 

..”. It further provides that assignments of such accounts “may be 
protected by the execution and delivery by the assignor to the assignee 
of an instrument or instruments in writing, assigning such . . . accounts 
and describing . . . the accounts assigned with sufficient particularity to 
identify the same, and by the filing for record the ‘Notice of Assign- 
ment’ ” which shall contain the names and addresses of the assignor and 
assignee, a statement that the assignor has assigned or intends to assign 
one or more accounts to the named assignee, and a statement of the 
period of time for which such notice is to be effective. In Keeran v. 
Salley, 244 S.W.2d 663, 666, writ of error refused, the Court of Civil 
Appeals of Texas held: 


“The filing of the notice of assignment of July 14, 1949, does 
not give the bank a prior right to the fund impounded by the writ 
of garnishment for the reason that the statute, Article 260-1, 
relating to assignment of accounts, defines the word ‘account’ or 
‘account receivable’ as meaning ‘an existing or future right to the 
payment of money presently due or to become due under an 
existing contract;...’. The contract which gave rise to the 
‘account’ here involved was obviously not in contemplation when 
the notice was executed.” 


This decision thus established the proposition that the filing of Notice 
of Assignment under Art. 260-1 protected only accounts which were in 
existence when the Notice was executed. This is dispositive of the 


4 Thereafter, by Acts 1955, 54th Leg., p. 305, ch. 305, § 1, Art. 260-1 was amended to 
provide that accounts receivable “means an existing or future right to the payment of 
money presently due, or to become due (a) under an existing contract or under a future 
contract entered into during the effective period of the notice of assignment. . . .” By 
the same amendment it was also provided that the Notice of Assignment “shall protect 
the assignment of accounts which arise during such effective period and which originate 
out of existing or future contracts, and are assigned by assignor to assignee at any 
time during such . . . period, regardless of whether such account was in the contemplation 
of the assignor and assignee when such notice was executed.” No provision of the 
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issue here. Accordingly, we conclude that appellant did not acquire 
a valid lien on the disputed collections because none of the assign- 
ments of the accounts here involved was protected by the Notice of 
Assignment. 

We are also of opinion that appellant’s rights were inferior to those 
of the trustee because under the 1950 amendment® to Section 60, sub. 
a (6) of the Bankruptcy Act, Congress provided that the recognition 
of equitable liens would be denied where, as here, available means of 
perfecting legal liens have not been employed. Consequently, under 
none of the assignments here at issue did the appellant acquire a lien on 
collections made during the four months period which was superior to 
that of the trustee. 

The relationship between the parties was simply that of debtor and 
creditor and the collections after May 29 can be characterized only as 
payments on account of an antecedent debt. Section 60 of the Act 
denominates such payments as a preference which may be avoided if 
the creditor has at the time when such payments are made reasonable 
cause to believe that the debtor is insolvent. To be sure, the law 
presumes that the payment is legal. To overcome this presumption and 
establish the essential elements of a voidable preference, the burden of 
proof is on the trustee. Canright v. General Finance Corporation, 7 Cir., 
123 F.2d 98. By “reasonable cause” is meant knowledge of such facts 
as to induce a reasonable belief as opposed to suspicion, i. e., the 
creditor must have such a knowledge of facts as to induce a reasonable 
belief of his debtor’s insolvency. Grant v. First Nat. Bank, 97 US. 
80, 24 L.Ed. 971. The referee found from the evidence adduced at the 
hearing that during the four months preceding bankruptcy appellant 
did have reasonable cause to believe that the bankrupt was insolvent, 
and the referee’s findings of fact must be upheld unless clearly erroneous. 
General Order of Bankruptcy 47, 11 U.S.C.A. following section 53. On 
careful review of the record, we cannot say that the referee’s finding in 
this particular was clearly erroneous insofar as it bears on the collec- 
tions amounting to $7,787.23 which were paid to appellant on and after 
June 18, 1954. But with reference to the $3,355.60 of collections paid 
after May 29, 1954, and prior to June 18, we are left with a definite and 
firm conviction that a mistake has been committed. It would serve no 
useful purpose to give in this opinion a full statement of all the evidence, 
but it is sufficient to say that after very deliberate consideration of the 
testimony in all its phases, we find it insufficient to show that prior to 
June 18, the appellant had reasonable cause to believe the bankrupt 
was insolvent. The most that can be said of this evidence is that it 
does not warrant the inference that the appellant could have entertained 
amendatory act provides that it shall be retroactive, thus the rights of the parties are 


governed by the Texas law as it existed prior to the amendment of 1955. 
5 Act of March 18, 1950, 64 Stat. 24. 
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a well-founded belief as opposed to a mere suspicion that Ronston was 
insolvent prior to June 18. The order of the District Court must, there- 
fore, be reversed in part and modified by eliminating therefrom the sum 
of $3,355.60 representing collections made prior to June 18, and as so 
modified the order of the District Court requiring appellant to pay to 
the trustee, for the benefit of the estate of the bankrupt, the sum of 
$7,787.23 is hereby affirmed. 


PRESIDENT RECOMMENDS EXTENSION OF FEDERAL 
REGULATION OF BANK MERGERS 
In his Economic Report to Congress on January 23, 1957, 


President Eisenhower made the following recommendations 
concerning bank mergers: 


“To perform their purpose fully, the antitrust laws require not 
only vigorous enforcement but adaption to changing economic 


conditions. . . . a series of interrelated measures would strengthen 
the Government’s ability to deal specifically with mergers; require- 
ment of advance notification of proposed mergers that are likely 
to have significant effect on competition; extension of Federal regu- 
lation to cover bank mergers by asset as well as by stock acquisi- 
tion; application of the Clayton Act to mergers where either party is 
in interstate commerce; and authorization of the Federal Trade 
Commission, in merger cases where it believes violation is likely, 
to seek a preliminary injunction before a complaint is filed.” 








Federal Income Taxation of Banks 
— Exclusions From Gross Income 


Although Section 61(a) of the Internal Revenue Code 
purports to include in gross income “all income from whatever 
source derived”, it is still clear that not all gross receipts of a 
bank constitute gross income. On the contrary, there are num- 
erous limitations and exclusions from gross income, provided 
by constitutional requirements, specific statutory enactments, 
and judicial decisions." 

Many of the items specifically excluded from gross income 
(for example, allowances for members of Armed Forces serv- 
ing in combat zones) are enacted for policy reasons and have 
no particular application to the banks. 

Certain receipts, however, are regarded either as capital in 
nature, beyond the scope of the income tax, or sufficiently anal- 
agous to a return of capital so that as a matter of Congressional 
policy an income tax should not be imposed on such receipts. 

Most of the items specifically excluded from gross income 
contained in Part III of Subchapter B apply only to individ- 
uals.” 


Return of Capital is not Income 


The requirement that at least a tax free return of capital 
must be allowed to a taxpayer generally seems to be required 
by the Sixteenth Amendment; return of capital is not income 
in any sense.* 

Tax free return of capital in the case of a bank may take 
numerous forms. One of the most obvious is the requirement 
of an allowance for depreciation, discussed in a previous article. 
Again, if the property of a bank were damaged by fire, flood, 
or other casualty, insurance proceeds received not exceeding 
the cost basis of the property damage would be regarded as a 
return of capital and not income. Insurance proceeds in ex- 
cess of basis would be taxable income, except to the extent 
1 See Rapp, Recent Developments in the Concept of Taxable Income, 11 Tax L. Rev. 329 
(1956). For a comprehensive discussion of earlier developments in the concept of taxable 
income see Magill, Taxable Income (Rev. Ed. 1945), still a classic in its field. 


21.R.C. Sections 101-121. 
3 Southern Pacific Co. v. Lowe, 247 US. $80 (1918). 
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that they were held treated as involuntary conversions and the 
proceeds used to replace the property within one year after 
the close of the taxable year in which the gain was realized 
or within such other time as the Commissioner may allow.* 


However, insurance proceeds that are specifically intended 
to compensate for the loss of earnings, such as business inter- 
ruption insurance, are includable in income.° 


Damage to a bank’s good will, such as an action for slander 
of credit or wrongful interference with the bank’s business 
by collecting checks in an unusual and unbusinesslike manner 
designed to attract unfavorable public comment are similarly 
regarded as a return of capital.° However, the burden of 
proof is on the taxpayer to show that the damages so received 
do not exceed his basis, if any, for good will.’ Moreover, 
damages in the nature of a penalty are taxable.* 


Other receipts clearly capital in nature would be contri- 
butions to the capital of a bank, whether made by stockholders 
or non-stockholders, and whether or not stock is received in 
exchange.° 


In addition, no gain or loss is recognized to a bank of the 
receipt of money or other property in exchange for its stock 
including treasury stock.” 


Cancelled stock subscriptions where the bank simply re- 
tains the unpaid portion thereof have held not to constitute 
taxable income.” 


4IR.C. Sec. 1088(a). The involuntary conversion section simply postpones the recogni- 
tion of this gain where the property is replaced. 

5 Miller v. Hocking Glass Co., 80 F.2d 486 (6th Cir. 1935). 

6 Farmer’s & Merchant’s Bank of Catlettsburg v. Commissioner, 59 F.2d 912 (6th Cir. 
19382). 

7 Raytheon Production Corp. v. Commissioner, 164 F.2d 110 (1st Cir. 1947); see generally 
Note, Taxation of Damage Recoveries from Litigation, 40 Cornell L. Q. 345 (1955). 

8 Commissioner v. Glenshaw Glass Corp., 348 U.S. 426 (1955). 

9I.R.C. Sec. 118. However, where contributions to capital are made by non-stockholders, 
a downward adjustment in the basis of such property, or (if the contribution is in money) 
of other property is required so that the corporation is deprived of a depreciation deduc- 
tion with respect thereto. I.R.C. Sec. 362. 

107. R.C. Sec. 1082(a). This section of the 1954 Code eliminates formerly complex 
problems of “when a corporation was dealing in its stock in the same manner as though 
* the corporation were dealing in the shares of another.” Reg. 118 Sec. 39.22(a-15) (b). 
The Supreme Court has also removed at least some of the uncertainties with respect to 
years covered by the 1939 Code. United States v. Anderson, Clayton & Co. 350 U.S. 55 
(1955). 

11 Commissioner v. Inland Finance Co., 63 F.2d 886 (9th Cir. 1938), but see Rapp, 
Recent Developments in the Concept of Taxable Income, supra, at p. 366. 





TAXATION OF BANKS 237 


Purchase of Property 


Again, no taxable income is realized on the purchase of 
property, such as a mortgage, by a bank at less than its face 
amount or at less than its fair market value. The taxable gain 
reflected in such a bargain purchase presumably will be realized 
when the mortgage is paid in full, or when the property is 
sold or otherwise disposed of in a taxable transfer.” 


A purchase at a discount of accounts receivable of another 
does not give rise to gain in the year of purchase but in the 
year of collection.” 

The rule that a bargain purchase does not result in income 
however, has no application where there is an intention to com- 
pensate the purchaser thereby. Such intent to compensate 
may, in effect, be conclusively presumed where the purchaser is 
an employee, particularly with respect to stock of the employer 
corporation.* 


Loans and Their Repayment 


Although it is clear that loans received by a bank or another 
taxpayer are not includable in taxable income, the problem 
arises as to whether a given receipt constitutes a loan, a dividend, 
or some other form of payment. * For example, it is clear 
that a loan may involve no personal liability of any individual 
or corporation, but may require the lender to look solely to 
security for repayment of principal and interest, and still be 
a loan for tax purposes. An advance may be a loan even where 
the lender can look only to pledged property for repayment.”® 
Similarly, mortgaging of property for an amount in excess 
of its basis does not result in the realization of income even 
where the mortgagor is not personally liable to repay the loan.” 
However, if a corporation distributes property which has been 
mortgaged for an amount in excess of its basis, it realizes gain 
on such distribution equal to such excess as if the property 
12 Palmer v. Commissioner, 302 US. 63 (1937). 

13 Carroll Furniture Co., 15 T.C. 948 (1950), aff'd 197 F.2d 718 (5th Cir. 1952). 
14 Commissioner v. LoBue, 351 US. 248 (1956); Regs. Sec. 1:421-6. 
15 Hugh B. Monjar, 18 T.C. 587 (1949). 


16 Old Colony Trust Associates v. Hassett, 150 F 2d 179 (1st Cir. 1945). 
17 Woodsam Associates Inc. v. Commissioner, 198 F.2d $57 (2nd Cir. 1952). 
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distributed had been sold at the time of distribution.” 


Similarly, amounts paid to the lender on repayment of 
a loan are not taxable. The proceeds of a foreclosure sale 
applied toward the discharge of indebtedness do not result in 
the realization of gain or loss.” 


Interest on U. S. Government Obligations 


All obligations of the United States and of its agencies 
and instrumentalities issued after February 28, 1941 are sub- 
ject to federal income taxes just as in the case of private obli- 
gations. This means that interest and gains on all the follow- 
ing U. S. Government and U. S. Government Agency obliga- 
tions in which banks customarily invest, are includable in gross 
income: 


Treasury Bonds 

Bills 

Certificates of Indebtedness and Treasury Notes 
U.S. Savings Bonds 

Treasury Savings Notes 

C.C.C. obligations 

Federal Housing Debentures 

R.F.C. Notes 

Consolidated Federal Farm Bonds 
Debentures of Banks for Cooperatives 
Consolidated Home Loan Bank Notes. 


Interest received on federal income tax refunds is fully tax- 
able.” 


The following obligations issued before February 28, 1941 
and still outstanding are entirely exempt from tax: 


1. Farm loan bonds or debentures. 
2. Treasury Bills and Certificates of Indebtedness. 


8. Treasury Notes, but only to the extent provided in the 
terms of the particular issue.”* 


18 ].R.C. Sec. $11(c). An adjustment must also be made in the distributing corpora- 

ne and profits, where the loan is insured by the United States. I.R.C. Sec. 
2(j). 

* 19 0ld Colony Trust Associates v. Hasset, supra; Hatboro National Bank, 24 T.C. 

786 (1955). 

20 .T. 1748, I1-2 C.B. 92; LT. 2210, IV-2 CB 43. 

21 Regs. Sec. 1.108-4 (a) (1). 
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4. Interest on U. S. Savings Bonds and Treasury Bonds 
issued before March 1, 1941, is exempt from all income taxes up to 
a total amount of $5,000 for each taxpayer. With respect to in- 
terest on bonds of a principal amount in excess of $5,000, the in- 
terest is exempt from normal tax but is subject to surtaxes.?* 

5. With respect to Postal Savings accounts, interest credited 
upon money deposited before March 1, 1941 is exempt. 

6. Panama Canal Loan Bonds of 1961. 


If issued prior to March 1, 1941 the following obligations 
are partially tax-exempt, that is to say they are subject to 
surtax only :* 


Commodity Credit Corporation 

Consolidated Federal Home Loan Bank 

Farm Credit Act of 1933 

Federal Farm Mortgage Corporation 

Federal Home Loan Bank 

Federal Housing Administrator (National Housing Act Amendment 
of February 3, 1938) 

Federal Savings and Loan Association (shares in) 

Home Owners’ Loan Corporation 

National Mortgage Association 

Reconstruction Finance Corporation 


Interest on Notes Secured by Mortgages Executed to 
Federal Agencies 


Interest on promissory notes secured by first mortgages 
held by Federal land banks, joint-stock land banks or Federal 
intermediate credit banks is exempt from federal income tax.** 
It has been ruled that the exemption applies to the interest in- 
- come of a mortgage executed to a Federal land bank whether 
held by the land bank or sold and in the hands of a purchaser.” 
However, all other income, except interest, derived from such 
mortgages or obligations, including gains derived from their 
sale, is fully taxable.” 


23 T.R.C. Sec. 103(a) (3) Regs. Sec. 1.103-3. 

23 I. R.C. Sec. 108(a) (3) Regs. Sec. 1.108-. 

24 Sec. 26 of the Federal Farm Loan Act of July 17, 1916 (12 U.S.C. 931); Sec. 210 of the 
Federal Farm Loan Act as added by Sec. 2 of the Act of March 4, 1928 (12 U.S.C. 1111); 
Regs. Sec. 1.103-3. 

25 .T. 2470, VIII-1 CB 69; I.T. 2814, XIII-2 CB 47. 

26 T.R.C. Sec. 76. 
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Interest on State and Municipal Securities 


Interest upon the obligations of a State, a Territory, a pos- 
session of the United States or any political subdivision of any 
of the foregoing, or of the District of Columbia, is excluded 
from gross income.” 

A political subdivision of a state includes not only counties, 
cities, villages and towns, but also such municipal agencies as 
the Triboro Bridge Authority of New York, and the Port of 
New York Authority.” 

Turnpike Authority Bonds are also tax exempt, even 
though the full faith and credit of the state is not pledged.” 

The obligation of a state includes not only its bonds and 
debentures but interest-bearing notes, including special assess- 
ment bonds issued to finance the cost of special local improve- 
ments. The interest owed by a political subdivision on deferred 
payments on real estate contracts has been held exempt.” 

However, the fact that an ordinary loan is secured by tax 
exempt securities does not make the interest on the underlying 
loan tax exempt.” The exemption does not apply unless there 
is a written agreement to pay interest and accordingly interest 
on an open account would not be exempt.” For the same 
reason, interest paid by a State or political subdivision upon a 
condemnation award is not exempt from income tax.* But 
interest received on short-term municipal or state borrowings 
would be clearly exempt provided there is written evidence of 
the debt. 

The exemption of interest includes the discount at which 
State or municipal obligations are issued. ‘Thus, where a 
municipality borrows money from a bank by discounting its 
promissory note, the discount is exempt to the bank. In such a 


27 TRC. Sec. 108 (a) (1). 

28 Estate of Alexander A. Shamberg, $3 T.C. 181 (1944), aff'd 144 F.2d 998 (@nd Cir. 

1944), cert. den. 328 US. 792. (Port Authority—a “political subdivision” not of one 

state but of two, New York and New Jersey.) Rev. Rul. 55-76, 1955-1 C.B. 289; Rev. 

Rul. 55-75, 1955-1 C.B. 288 (Mackinac Bridge Authority). 

29 Cf. Rev. Rul. 54-106, 1954-1 C.B. 28 (promise to pay limited to Revenue to be 

derived from leasing auditorium to be erected out of proceeds of bonds.) 

30 Kings County Development Co. v. Commissioner, 98 F.2d $3 (9th Cir. 19387). 

. yates £ a CB. III-1 p. 114. Commissioner v. Bank of California, 80 F.2d $89 (9th 
ir. 1985). 

82 Kurtz Bros., 42 B.T.A. 561 (1941). 

33 United States Trust Company of New York v. Anderson, 65 F.2d 575 (2nd Cir. 1984) ; 

cert. den. 290 U.S. 688. 
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case there may be excluded from taxable income that proportion 
of the amount of the discount at which the obligation was ori- 
ginally issued which the number of days the security was owned 
by the bank bears to the total number of days from the date 
of original issue of the security to the date of its maturity.” 

In a case where interest is tax exempt, it does not matter 
whether the banking institution collects interest directly from 
the obligor or from a purchaser in the case of a sale of a security 
between interest dates.” 


Gain realized on the sale or redemption of governmental 
obligations, however, is fully taxable as capital gain or ordinary 
income, depending on whether the seller is a dealer in such 
securities, except where the securities were originally issued 
at a discount representing interest, is as noted above. It must 
be emphasized that if the obligation was not originally issued 
at a discount a subsequent purchaser at a discount who sells 
or redeems the security realizes no tax-free interest but must 
report as ordinary income or capital gain the entire excess of 
the amount received over the cost of the obligation.” 


Similarly payments other than interest, such as the premium 
received on the redemption of a municipal bond before ma- 
turity™ or a penalty payable with respect to a defaulted munici- 
pal bond, are not exempt from federal income tax.” 


Recovery of Items Previously Deducted—Tax Benefit Rule 


A further item of exclusion deals with the “recovery” of 
items which were deducted in a prior year from gross income. 
Such recoveries, for example, the recovery of a bad debt, are 
ordinarily taxable income in the year of recovery.” However, 
under the so-called “tax benefit” rule, a bank, like other tax- 
payers, may exclude amounts attributable to the recovery of 
such a bad debt, a prior tax or some other delinquency amount 


34 G.C.M. 10,452 cee - 18. 

35 .T. 1187, C.B. I-1 

36 ca v. Bunn, ene Ts. 216 (1931); Lloyd v. Commissioner, 154 F.2d 648 (Srd Cir. 
1946 

37 Susanna B. Bryant, 2 T.C. 789 (1943). 

38 District Bond Co., 1 T.C. 837 (1948). 

89 The rule taxing recoveries of items previously deducted —_— even where the deduc- 
tion was improperly taken in the prior year. First National Bank of Key West, 26 B.T.A. 
$70 (1934); Putnam National Bank v. Commissioner, 50 F2d 158 (5th Cir. 1981); 
Liberty Bank and Trust Co. v. Commissioner, 66 F.2d 776 (2nd Cir. 1934). 
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if the original deduction did not reduce the bank’s income tax 
for any taxable year.“ Although the Code specifically refers 
only to bad debts, prior taxes and delinquency amounts, the 
tax benefit rule has been extended by regulations and the courts 
to most all deductible losses and business expenses, excluding 
however, depreciation, amortization, or bond premium amortiza- 
tion. The burden of proof is upon the bank to establish that 
the allowance of the deduction, such as for a bad debt, did not 
result in a tax benefit in the prior year.** Where a bank em- 
ploys the reserve method of deducting bad debts, the recoveries 
are not reported as taxable income but are merely credited to 
the reserve account, thus decreasing the amount of the allow- 
able addition to the reserve.” 

Obviously enough, the recovery rule stated would not apply 
where the bank had never claimed a deduction for the losses. 
For example, in one decision* two Ohio banks, acting on in- 
structions of the Ohio banking authority, charged off in 1939 
certain debts which the authority believed uncollectible but the 
banks did not at that time take the losses as income tax de- 
ductions. Later the banks consolidated and the successor bank 
recovered some of these debts. The Tax Court held that the 
tax basis of the debts was their face amount and since the banks 
had never taken deductions for the losses, the same basis ap- 
plied to the new bank which consequently did not realize any 
taxable income on the amounts collected. 

The tax benefit rule as applicable to other items may be 
illustrated by several cases. A bank, in 1936 and 19387, paid 
premiums on a debtor’s life insurance policy and added the 
amounts paid to the debt. The debt had been written off and 
deducted in part in a prior year, but the bank realized no tax 
benefit therefrom. ‘The court ruled that the refund of the 
premiums resulted in no tax benefit to the bank and, therefore, 
the refunded premiums were not taxable income.** In another 
40T.R.C. Sec. 111; see generally Tye, The Tax Benefit Doctrine Re-Examined, 3 Tax 
Law Rev. $29 (1948). 

41 Charleston National Bank, 20 T.C. 258 (1958); aff'd other grounds 218 F.2d 45 (5th 
Cir. 1954); Citizens National Bank & Trust Company, 4 T.C.M. 703 (1945). 

‘42 Erie County United Bank, 21 T.C. 636 (1954). 

— a 1.111-1 (a) (1); Vernon, Bad Debt Reserves, etc. 73 Banking Law Journal 


44 The First National Bank of Fort Worth, 1 T.C.M. 561 (19438), reversed on other 
grounds, 140 F.2d 988 (5th Cir. 1944). 
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case a bank’s predecessor contributed certain funds to a local 
bank to prevent a run on banks in the area. The contribution 
was deducted but no tax benefit was received. ‘The court ruled 
that a later repayment of the contribution was not taxable in- 
come in view of the tax benefit rule.” 


In connection with bank mergers, consolidations and similar 
tax-free acquisitions, the question arises whether a successor 
or surviving bank may exclude from income recoveries with 
respect to deductions from which predecessor banks received 
no tax benefit. Under Section 381(c) (12) of the 1954 Code 
the successor bank may claim the benefits of the tax benefit 
rule by way of a carry-over where the merger, consolidation 
or tax-free acquisition occurred after June 22, 1954. However, 
when the tax-free acquisition occurred prior to June 22, 1954, 
or where the predecessor bank is acquired in a taxable trans- 
action such as a purchase, the successor must report as income 
bad debt and other recoveries even where the predecessor bank 
received no tax benefit from the deduction.“ 


It should be noted that the tax benefit rule applies only to 
exclude items of recovery otherwise taxable as income. It has 
no bearing on whether a deduction is proper or when it may be 
taken. For example, at the direction of bank examiners, a 
bank wrote down the value of certain bonds, and deducted the 
write-downs as partially worthless debts. However, the de- 
ductions were without tax benefit to the bank. The court ruled 
that the bank could not again deduct the amounts previously 
written off and must reduce the cost basis for the bonds by 
the amounts previously written off for the purpose of comput- 
ing loss on the disposition of the bonds. Similarly, the re- 
covery of a debt which has been charged off gives rise to income 
in the year of recovery, where there was a tax benefit in the 
45 First National Bank, Montoursville, Pennsylvania, 1 T.C.M. 602 (1943). 

46 First National Bank in Houston v. Scofield, 201 F.2d 219 (5th Cir. 1958); National 
Bank of Commerce of Seattle, 40 B.T.A. 72 (1939); aff'd. 115 F.2d 875 (9th Cir. 1940). 
But where the successor bank is the same legal entity as the predecessor which 

off the bad debts without tax benefits recoveries were not taxable to the successor. See 
National Bank of Commerce of Seattle, 12 T.C. 717 (1949). See also Central Hanover 
Bank & Trust Company v. US., 67 F. Supp. 28 (S.D.N.Y. 1946) aff’d. 159 F.2d 865 (2nd 
Cir. we (Temporary ownership of claim for bad debt by bank subsidiary held 
immaterial. 

at First National Bank of Georgetown, 2 T.C.M. 656 (1948). See also First National 
Bank of Farmingdale, N.Y. 2 T.C.M. 734 (1943). 
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original charge off, despite the fact that the debts were not 
in fact worthless when deducted in the earlier year. 

In one case a bank acquired certain stock in satisfaction 
of adebt. Only a portion of the loss realized on the settlement 
of the debt resulted in a tax benefit. When the stock was sold 
in a later year, it was held that the prior transaction resulted in a 
total termination of the debt and no part of the gain realized 
on the sale of the stock could be excluded from income under 
the tax benefit rule® as it was not recovered as a bad debt 
recovery but merely as a sale of stock. 

Recoveries are taxable income unless they represent the 
recovery of an actual previous deduction. A bank inventory- 
ing its bonds at cost or market, whichever was lower, wrote 
down certain depreciated bonds to market value. Because of 
other operating losses in this year, the bank obtained no tax 
benefit from this write-down. In a later year the bank sold the 
bonds at a gain and claimed that such gain should be excluded 
from taxable income because it represented a recovery of bad 
debts, the deduction of which had not resulted in a tax benefit 
in the year in which the tax loss was sustained. The court ruled 
that the entire gain was includable in gross income, since the 
inventory write-downs were not bad debts or deductions within 
the meaning of the Code.” 


The question arises whether recoveries of prior deducted 
items may be subject to capital gain treatment. Section 1232" 
of the Internal Revenue Code provides that ordinarily where 
bonds are redeemed by the holder, amounts received are to be 
considered as amounts received in exchange therefor and the 
proceeds are entitled to capital gain treatment provided the 
bonds are capital assets. It has been held, however, that where 
a bank charged off certain bonds in full against ordinary in- 
come and received a tax benefit therefrom in a prior year and 
the bonds were later redeemed, the recovery was taxable as or- 
dinary income and not as a capital gain. The Court stated 


48 Commissioner v. Liberty Bank & Trust Co., 59 F.2d $20 (6th Cir. 1982). 

49 Allen v. Trust Co. of Georgia, 180 F.2d 527 (5th Cir. 1950). 

* 50 Union Trust Company of Indianapolis v. United States, 173 F.2d 54 (7th Cir. 1949), 
cert. denied, 8387 U.S. 940. 

51 First National Bank of Lawrence County, 16 T.C. 147 (1951). 

52 Merchants National Bank of Mobile v. Commissioner, 199 F.2d 657 (5th Cir. 1952). 
Cf. Fisher v. Commissioner, 209 F.2d 518 (6th Cir. 1954). 
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that notwithstanding this section of the Code, Congress had 
shown the intention to place banks in a special class with respect 
to deductions for worthless bonds, and therefore the amount 
of the deduction recovered by the bank on redemption was tax- 
able as ordinary income although recovery in excess of basis 
would be treated as capital gain. In a similar case, pursuant to 
direction of the bank examiners a national bank charged off 
certain notes as worthless, taking an ordinary income tax loss 
therefore. Upon subsequent sale of the notes, which now had 
a zero basis, for $18,000, it was held this amount was ordinary 
income not capital gain. The amount realized on the sale was 
the recovery of a bad debt, not the sale of a capital asset, and the 
mere fact that the bank had sold the note to a third party in- 
stead of collecting the amount in question from the maker did 
not avoid the effect of this rule. 


How Exclusion is Computed 


The exclusion is accomplished first by computing the “re- 
covery” which means the amount resulting from the receipt 
of the previously deducted item, such as the collection or sale 
of a bad debt, the refund or credit of taxes paid, or repayment 
of previously deducted expenses.” 

Where a bad debt was deducted in part in two or more 
years by reason of partial worthlessness, each such deduction 
of part of the debt is considered a separate Section 111 item. 
A recovery with respect to such debt is considered first a re- 
covery of those items (or portions thereof) resulting from such 
debt for which there are recovery exclusions.™ 

The “recovery exclusion” is computed by recomputing the 
tax for the earlier year in which the deduction was originally 
taken without including in the computation the deduction was 
to which the exclusion is sought. If there still was no tax pay- 
able in the originating year, then the recovery exclusion is the 
maximum amount of the deduction which could be disallowed 
without causing an increase in any income tax for the originat- 
ing year.” 

53 Regs. Sec. 1.111-1(a) (2). 


54 Regs. Sec. 1.111-1 (a) (2). 
55 Regs. Sec. 1.111-1(d) (1), (2). 
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For example, suppose a bank has in 1954 the following 
income and deductions: 


Gross Income _.. “ a - = $25,000 
Less Deductions 
Depreciation - “ m - 20,000 
Business Bad Debts... ss ‘- 6,300 
Taxable Income (or loss) .. ‘ee (1,300) 
Net Operating Loss... a a 1,300 


If for any reason this net operating loss could not be carried 
forward or carried back, the recovery exclusion when one of the 
bad debts is recovered in 1957 is $1800. However, if the net 
operating loss could be carried forward or carried back to 
any other year with a resultant tax benefit, the amount of the 
recovery exclusion must be reduced by the amount of the loss 
carried forward or carried back. If, on the other hand, $2,- 
000 is recovered on these bad debts, only $1800 may be ex- 
cluded and the balance of $700 is includable in taxable income 


as exceeding the allowed “recovery exclusion”.” 


Federal Deposit Insurance Credits 


Under the Federal Deposit Insurance Act, the F.D.I.C. 
is required in each year to transfer a certain portion of its as- 
sessment income to its capital account and the balance is cred- 
ited pro rata to the insured banks, to be applied upon the as- 
sessments during the following year. Such amounts credited 
are held not to be adjustments for overpayment of insurance 
for prior years but are rather reimbursements or recoveries 
and the credits are treated as income by the bank in the year in 
which the credit is applied by the F.D.I.C.™ 


The same rule has been held applicable in the case of mutual 
savings banks even though the credit may be measured with 
relation to assessments made in prior years when the bank was 
not subject to tax and when it obtained no tax benefit from the 
deduction of the assessment paid.” 

"86 Regs. Sec. 1.111-(d) (1), (2). 
57 Regs. Sec. 1.111-1(a). 


58 Rev. Rul. 62, 1955-1 C.B. 71; Rev. Rul. 214, 1958-2 C.B. 140; LT. 2940 XIV-2 CB. 68. 
59 Rev. Rul. 56-478, 1955-2 C.B. 18. 
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Documentary Stamp Taxes 


Although the decision of the United States Supreme Court 
in Leslie Salt Co. v. United States (76 S.Ct. 416) decided in 
favor of the taxpayer that no documentary stamps are neces- 
sary with respect to an ordinary term loan, there still remain 
certain problems under this tax on the original issue of cer- 
tificates of indebtedness by a corporation. 


Under I.R.C. Sec. 4813 every renewal of every certificate 
of indebtedness is taxed as a new issue. Renewal includes not 
only any extension or postponement of the maturity date of 
the bond, but in addition any “modification” which is so sub- 
stantial as to constitute essentially a new and different under- 
taking even though it does not extend the maturity of the ori- 
ginal issue. Master Institute of United Arts, Inc. v. United 
States, 167 F.2d 955 (2nd Cir. 1948). In this case, the Court 
maintained that whether the modification was sufficiently sub- 
stantial was a question of fact to be determined on a case to case 
basis. 


In a series of rulings the Internal Revenue Service has in- 
dicated that an agreement which merely reduces in amount 
the quarter annual installments due on a bond but which does 
not affect the principal amount of the obligation is not such a 
material change as to create a new issue subject to tax. Rev. 
Rul. 54-212, 1954-1 C.B. 242. Likewise, changes in the pro- 
visions of a debenture relating to working capital and deposits 
into a sinking fund do not create a new taxable issue. Rev. Rul. 
54-845, 1954-2 C.B. 885. On the other hand, an agreement 
to change the interest rate of outstanding bonds constitutes 
such a material change in the obligation as to create a new 
issue. Rev. Rul. 54-60, 1954-1 C.B. 241. 
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Ordinarily the bank tax man must advise a conservative 
approach since the borrower and not the bank generally will 
pay the tax, but if the borrower does not pay, the bank is 
equally liable. | Moreover, in close cases where litigation 
seems inevitable, it is always possible for the borrower to pay 
the tax and then file a claim for refund within 3 years after 


payment. 


Entertainment Deductions 
For Banker 


The recent Tax Court decision in Albert L. Sanderson, T.C. 
Memo. 1957-23 applies to a bank executive the constantly re- 
curring problem of executives who claim business expense de- 
ductions for the cost of entertaining customers of the corpora- 
tion by which they are employed, including dues of luncheon 
clubs and country clubs. Revenue Agents frequently look upon 
such deductions with a jaundiced eye on the ground that they 
are either (1) personal expenses of the taxpayer or (2) properly 
business expense deductions only of the corporate employer for 
whose benefit they are presumably undertaken. 


In the above case, taxpayer was able to carry his burden 
of proof as to both of these questions. The president of the 
bank where Sanderson was an executive “suggested” he join 
clubs in the community and particularly The Buffalo Club. He 
was also informed that executives customarily paid their own 
dues personally. As Sanderson was promoted from time to 
time he joined other clubs primarily for business purposes. 
From the acquaintances and contacts he developed at these 
clubs he was able to acquire new business for the bank. Such 
new business benefited the bank but also benefited him. In 
upholding the deduction the court held that a corporate em- 
ployee is engaged in a trade or business and Sanderson relied 
upon the recommendation of his superior officers of joining 
these clubs to secure and better his position with the bank. 
Schmidlapp v. Commissioner, 96 F.2d 680 (2nd Cir. 1987). 
Perhaps the most important single factor is that he actually 
' proved that he did in fact acquire specific business for his bank 
through his club contacts. However, some adjustment must be 
made for personal and family use. 








: 
4 
3 
} 
: 





CHECKS AND NOTES 249 


In all events, it is important for the taxpayer who desires 
to substantiate such a business deduction to maintain records as 
to whom he entertained at the club and the business reasons for 
such entertaining and any business acquired primarily through 
club contacts. Broad and general allegations that entertain- 
ment is a necessary part of the executive’s duties are ordinarily 
insufficient to carry his burden of proof, and result in a disal- 
lowance of such expenses in whole or in part. Robert E. Wil- 
liams, 14 T.C.M. 378 (1955). 


Deduction For Dividends 
Paid On Deposits 


Under I.R.C. Sec. 591 dividends paid by a savings and loan 
association, building and loan association or mutual savings 
bank are ordinarily regarded as the equivalent of interest paid 
and are deductible by the building and loan association if such 
amounts paid or credited are withdrawable on demand subject 
only to customary notice of intention to withdraw. A recent 
Revenue Ruling, Rev. Rul. 57-40, 1957-3 I.R.B. 20 held that 
“dividends” under Sec. 591 was to be given its ordinary meaning 
under Regulations Sec. 1.316-1 (a) (1) meaning a distribution 
made by a corporation to its shareholders in the ordinary course 
of business out of earnings and profits. Accordingly, a distribu- 
tion which was one of a series in complete liquidation of a Build- 
ing and Loan Association did not constitute a dividend paid in 
the ordinary course of business and accordingly, was not de- 
ductible, under Sec. 591. However, amounts credited or paid to 
shareholders prior to formal action to liquidate were deductible. 


The result seems sound as otherwise payments would be 
deductible by the corporation but taxable to the shareholders 
only at capital gain rates under I.R.C, Sec. 381 (a). 








COMMERCIAL CREDIT 
LAW LETTER 


By Tuor W. Koz, Jr., Member New York Bar 
Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional 
sales, chattel mortgages and other secured transactions. 





All states have enacted 
Bulk Sales Acts which are 
designed to accomplish the 
same result, that is, the 
prevention of fraud on 
creditors by the sale of the 
bulk of a merchant's stock. 
Most states go about this in 
the same way. They have 
enacted statutes requiring 
that prior to the sale of the 
bulk of a seller's merchan- 
dise not in the regular 
course of business, a list 
of the seller's creditors be 
furnished to the purchaser 
who must, in turn, give 
notice of the proposed sale 
to all such creditors. In 
the event such formalities 
are not complied with the 
Sale of the merchandise is 
void as to such creditors. 

Although this sort of 
Statute would not seem to 
bear directly on the law of 
secured credit trans- 
actions, a recent Arkansas 
case illustrates that it can 
‘be pertinent under certain 
conditions. In that case a 
mortgagor had purchased 


merchandise from the mort- 
gagee and had given a mort- 
gage to secure payment. This 
mortgage was properly re- 
corded. After the purchase 
the mortgagor incurred 
various debts to wholesale 
grocers. Some time later 
the mortgagor decided to 
transfer the business back 
to the mortgagee and in 
doing so the terms of the 
state's Bulk Sales Law were 
not followed. Under these 
circumstances the court 
ruled that as against the 
mortgagor's creditors, the 
mortgage was invalid which 
meant that the claim of the 
mortgagee who bought the 
mortgaged goods back from 
the mortgagor was inferior 
to the claims of the credi- 
tors despite the fact that 
the mortgage had been given 
before the debts were in- 
curred and despite the fact 
that it was valid in its in- 
ception. Ritchie Grocer 
Company v.Sanders, Arkansas 
Supreme Court, October 15, 
1956. 
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AFTER-ACQUIRED 
PROPERTY 


The subject of after- 
acquired property and the 
effect of mortgages given on 
such property is treated 
differently in various 
jurisdictions and as a con=- 
sequence when dealing with 
the subject applicable 
local laws must be con- 
sidered carefully. One of 
the places where mortgages 
on after-acquired property 
are valid is Alaska. The 
statute touching on this 
matter states in part, 
"That, when personal prop- 
erty thereafter to be ac- 
quired is included in the 
mortgage, the lien thereof 
shall attach to said prop- 
erty immediately upon. the 
Same coming into the posses- 
sion of, or under the control 
of the mortgagor, subject to 
all valid prior liens, 
claims, titles and encum- 
brances, . .- -" A case which 
came up under this statute 
indicates that its applica- 
tion is quite broad. The 
District Court of Alaska 
ruled that a chattel mort- 
gage on after-acquired 
property created a valid 
secured lien against the 
mortgagor's trustee in bank- 
ruptcy even though none of 
the property ever came into 
the Juneau precinct where 
the mortgage was filed and 
despite the fact that the 
mortgage was not filed in 
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the precinct where the prop- 
erty was located. The court 
concluded that the mortgage 
was valid in respect to this 
property as soon as it came 
into the possession and 
under control of the mort- 


gagor.e In the Matter of 
Hayes, District Court of 


Alaska, April 30, 1956. 


REPAIRMAN'S LIEN— 
CHATTEL MORTGAGE 


Another Alaskan case 
which should give pause to 
credit executives by way of 
example involves the prior- 
ity of liens of a mortgagee 
and a repairman. Certain 
vehicles were taken to a 
garage for repair by the 
mortgagor. At the time this 
was done there were validly 
executed and recorded mort= 
gages on the vehicles and 
this was clearly evidenced 
by endorsements on the title 
certificates covering the 
vehicles. When called upon 
to decide the priority of 
the liens, the court ruled 
in favor of the repairman. 
It reasoned that there were 
equities in this situation 
which favored the repairman 
and that since there was no 
priority established by the 
Statutes, the repairman 
should prevail. The court 
also indicated that the en- 
dorsements on the titles 
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did not constitute notice to 
the repairman sufficient to 


require subordination of 
his lien. Blackard v. City 


National Bank, United States 
District Court, August 10, 
1956. 

* * * 


REPAIRMAN'S LIEN—TITLE 
RETENTION CONTRACT 


By contrast to the Black- 
ard Case above, an Arkansas 
case shows that some 
Statutes provide protec- 
tion to those holding a 
security interest despite 
the subsequent raising of a 
repairman's lien. In this 
case a vehicle covered by a 
title retention contract 
was taken to a garage for 
repairs. The court ruled 
that even though the buyer 
of the vehicle repossessed 
it without the consent of 
the repairman, the lien of 
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the holder of the title re- 
tention contract was supe- 
rior to the lien of the 
repairman because of the 
applicable statutes which 
indicate that even though an 
automobile repairman shall 
have an absolute lien upon 
the product of his labor and 
all automobiles repaired, 
such liens "shall be subject 
to the lien of a vendor of 
automobiles . . . retaining 
title therein, for any 
claim for balance of pur- 
chase money due thereon...". 
It is of great interest to 
note that the same protec=- 
tion is not granted to mort=- 
gages where the mortgaged 
property remains in the 
possession of and is used 
by the mortgagor. Goff- 
McNair Motor Company, Inc. 
v. Phillips Motor Company, 
Inc., Arkansas Supreme 
Court, October 8, 1956. 
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TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan 
and finance companies, credit insurance, banking and related fields, 
as reported from state capitals and municipalities throughout the 
country, include the following: 


ARKANSAS: An opinion handed down by the Arkansas Supreme 
Court held that when a creditor repossesses merchandise and resells it 
at a loss, he can’t collect the amount of the loss from the original 
purchaser. 

The high state court unanimously upheld a Mississippi County 
Circuit Court decision involving the sale and repossession of a car by 
the Noble Gill Pontiac Co. of Blytheville. 

J. L. Bassett purchased the car with a $1,255 down payment leaving 
a balance of $1,491 to be paid in monthly installments. When he stopped 
making the installment payments, the company repossessed the car 
and sold it. 

After crediting Bassett with the price received in the resale, there 
remained a deficiency of $583. The company filed suit to recover that 
from Bassett. 

Written by Justice Sam Robinson, the opinion said the company 
could have sued Bassett for the money he owed without repossessing 
the car. But the company was not entitled to both remedies, Robinson 
wrote. 

The court cited a number of cases in Arkansas and other states 
supporting the decision. 


CALIFORNIA: Plans to introduce an “anti-loan shark” bill in the 
California legislature were announced by Assemblyman Jesse M. Unruh, 
Los Angeles Democrat. 

Explaining the proposal was aimed at what he called a second 
mortgage racket in southern California, Unruh said he knew of only 
one northern California loan firm “charging borrowers the maximum 
19.8 per cent in every case.” 

Unruh, chairman of a legislative subcommittee which investigated 
mortgage loan brokers, said his bill would protect second mortgage 
borrowers against “excessive interest rates and brokerage fees.” 

The proposed legislation would limit interest to 15 per cent on second 
mortgage loans and call for a three-day waiting period before the loan 
went into effect. Unruh explained this clause was “to give the borrower 
a chance to read over the agreement thoroughly.” 
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The bill would require mortgage loan licenses of all brokers. It also 
would prohibit so-called “balloon payments,” which result when monthly 
payments are set so low they cannot pay off the loan before it expires. 


In another California development, State Superintendent of Banks 
William A. Burkett announced his department would conduct public 
hearings before authorizing the establishment of new or branch banks. 

Declaring that his department wants to guard against overbanking 
in any community, Burkett said overbanking makes for unsoundness 
of operations. 


“Of course,” he said, “we recognize that California is a growing and 
prosperous state. Wherever it is found that a community is in need of 
additional banking facilities and the bank is organized on a sound basis, 
we certainly will grant such a license after careful surveys . . . and a 
public hearing.” 

Burkett said the department has received in the last two years as 
many applications to establish new banks and branches as the total in 
the previous nine years. 


COLORADO: A bill to limit to 1 per cent the interest rate on small 
loans up to $1,500 was introduced in the Colorado legislature by Rep. 
Isaac E. Moore, Denver Democrat. 

He described it as an “anti-usury” act and pointed out the current 
Colorado rate is 3.5 per cent for the first $300 with a sliding scale. 


CONNECTICUT: State Insurance Commissioner Thomas J. Spel- 
lacy announced he would ask the Connecticut legislature to give him 
authority to halt costly overcharges by some automobile finance com- 
panies on “package deal” insurance. 

He said some car buyers are being charged by some finance firms as 
much as 200 per cent beyond the actual cost of the insurance protection. 

Spellacy’s department proposed the enactment of legislation making 
it illegal for finance companies to charge an installment car buyer more 
than the price set by the insurance company in its premium. 


GEORGIA: Steps are being taken in Georgia toward the possible 
enactment of legislation to regulate automobile sales financing. 

State Comptroller General Zack Cravey, who probably would be 
given control over the industry by such legislation, announced he sent 
a proposed bill to State Attorney General Eugene Cook for analysis. 
He said the bill might be introduced in the 1957 state legislative session. 

Cravey, who now also serves as state small loan commissioner and 
state insurance commissioner, said he had conferred with some auto- 
mobile finance companies and dealer representatives about the proposed 
new legislation. He said they had suggested a model law drawn up by 
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the American Finance Conference, a national association of automobile 
sales finance firms. 

“If I endorse a law, I want one with teeth in it,” Cravey asserted. 

Pointing out that auto finance companies are not regulated in any 
way under present Georgia laws, he noted that “they don’t come under 
the banking laws and they don’t come under the small loan laws.” 

Cravey estimated there are 300 to 500 auto finance companies in the 
state. He recalled he tried unsuccessfully to get the last session of the 
state legislature to create a study committee to work on the question of 
regulating the industry. 

“Legitimate operators are inviting legislation,” he said. “There are 
so many complaints that something ought to be done.” 

The regulatory legislation backed by the American Finance Confer- 
ence includes provisions for a ceiling on interest rates, licensing of 
companies, refund procedures for contracts paid off in advance, and 
full disclosure of all pertinent information in contracts. 

Among other Georgia developments, a court challenge of the 
Citizens and Southern National Bank’s right to set up new branch banks 
in Atlanta, Augusta and Macon was thrown out by Chatham County 
Superior Court Judge Edwin A. McWhorter, who ruled his court lacked 
jurisdiction in the case. 

“The whole controversy,” he said, “is in an area pre-empted by 
Congress and arises under statutes and laws of the United States in 
which no jurisdiction is given to state courts.” 

If the bank were restrained from establishing branches, Judge 
McWhorter said, we would have a state court “enjoining an instrumen- 
tality created under the laws of the United States and operating in an 
area pre-empted by Federal law.” 

Granger Hansell, an Atlanta attorney, had filed the suit as a stock- 
holder in an attempt to halt opening of the branches. He contended 
the state law under which C&S sought to expand was unconstitutional 
because it was a special rather than a general law.” 

Judge McWhorter cited other Georgia banking laws which he said 
also could be attacked as being special statutes. If the plaintiff’s argu- 
ments held, he said, none of the branches or banks established in 
Atlanta or Savannah could be legally operated. 

“The evident purpose of the legislature was to feed all banks out of 
the same spoon,” the judge added, “and while preserving competition 
of banks in rural Georgia, which is the declared purpose of the act, 
also preserve it in urban Georgia.” 


KANSAS: State Attorney General John Anderson ruled that banks 
in Kansas cannot sell insurance in connection with loans under $300. 

In an opinion directed to State Loan Commissioner C. E. Dietrick, 
the attorney general noted that the question arose over “the sale of 
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State Farm insurance on loans made by the First National Bank of 
Dodge City which are less than $300 in principle amount.” 

Anderson held that the 1955 Kansas small loan act provisions on 
insurance sales by small loan firms apply equally to “any person making 
8 per cent discount loans.” 

“If the legislature intended otherwise,” he said, “there would be 
no reason for inserting the insurance restriction (in the small loan act) .” 


MARYLAND: A state legislative proposal would outlaw enterprises 
which, passing under the names of debt adjusters, budget planners of a 
variety of other titles, purport to solve the problems of debt-ridden 
persons. 

Sponsored by Senator Philip H. Goodman, Baltimore Democrat, the 
measure was requested by the Baltimore Junior Chamber of Commerce 
and the Legal Aid Bureau. 


MASSACHUSETTS: Creation of an advisory State Consumer’s 
Council, whose functions would include furnishing of information with 
respect to interest rates, was recommended by Governor Furcolo in 
his message to the Massachusetts legislature. 

“The activities of this council,” the governor said, “should include 
disclosure to the public as well as the recommendation of policies or 
legislation which will be of detriment or benefit to the customer. Pro- 
vision should be made for a consumer counsel to represent the citizens 
of the commonwealth before federal and state courts and agencies. 

“A Research and Information Bureau should be established under 
the council in order that adequate information may be made available 
to the legislative and executive branches of the government, and to the 
people, on utility rates, interest rates, auto insurance rates and other 
areas where complex accounting and statistical procedures require 
independent investigation.” 

In another development, the Massachusetts legislature enacted an 
emergency act to block the proposed merger of the First National Bank 
of Boston and the Granite National Bank of Quincy. 

As a result of the legislation, the U.S. Comptroller of the Currency 
withdrew his earlier approval of the merger and refused to issue the 
necessary certificate. 

Besides preventing the First National-Granite National merger, 
which would have given the Boston bank control of 15 branch banks 
in Middlesex, Norfolk and Suffolk counties, the new Massachusetts 
bank control act placed a county restriction on savings institutions. 

Heretofore, savings banks could establish branches beyond the county 
in which the home office is located providing the branches were within 
a 15-mile radius of the home office. Now, savings banks may locate 
branches only within their counties. 
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MICHIGAN: State Attorney General Thomas M. Kavanagh issued 
an opinion branding certain financing deals between automobile dealers 
and small loan companies as “illegal” and “constituting a conspiracy.” 

The opinion had been sought by Rep. Willard I. Bowerman, Lansing 
Republican, who heads a state legislative committee investigating auto- 
mobile financing and small loan firms. 

Cited by the attorney general as illegal was a case in which a prospec- 
tive car buyer is sent by the dealer to a small loan company and the 
check is made out to both the buyer and the dealer. 

Kavanagh said such a transaction evidences an “agreement or con- 
spiracy to evade the requirements of the Michigan Motor Vehicles Sales 
Finance Act and is therefore illegal.” 

Purchases of used cars for less than $500 are affected by the ruling. 

“Dealers advertise the cars at no down payment and list them with 
the state as cash sales,” Bowerman explained. “Actually, the customer 
is not paying the 24 per cent interest allowed under the Motor Vehicle 
Act, but rather the 32 per cent interest allowed under the Small Loan 
Act. Michigan car buyers have lost thousands of dollars under such 
arrangements.” 

Asserting that the situation ruled on by the attorney general “is the 
practice rather than the exception,” Bowerman said it might be helpful 
to have the law changed to spell out the financing restrictions covered 
by the ruling. 


MINNESOTA: A bill to permit small loan companies to lend up to 
$900 and to reduce interest rates on the amount of loans over $200 was 
introduced in the Minnesota legislature by Senators Harold Schultz of 
St. Paul, liberal floor leader; J. R. Keller of Winona and Gerald Mullin 
of Minneapolis. 

Under Minnesota’s present 1939 small loan act, a maximum of $300 
can be loaned to any one person by one company. Because inflation 
has boosted the debt rate, Schultz said, many individuals now go to 
more than one loan company, taking out a $300 loan in each place. 

Small loan companies in the state now may charge 8 per cent interest 
per month. The proposed bill, a duplicate of which was introduced in 
the House, would set the following rates: 

Three per cent per month on loans up to $200; 2 per cent on the 
amount in excess of $200 but less than $400; and 1 per cent on the 
balance between $400 and $900. 

The proposed legislation also would raise the small loan license fee 
from $50 to $100 and require that the small loan firms have liquid assets 
of at least $25,000 instead of the present $15,000. 

Another Minnesota legislative proposal, sponsored by Rep. Peter 
Popovich of St. Paul and others, would require central recording of liens 
on automobiles in the secretary of state’s office. 
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“Passage of the bill,” Popovich said, “would mean that when some 
one acquired a certificate of title, any mortgages, liens or incumber- 
ances would be recorded in one place instead of in any one of the 87 
counties in the state.” 


NEBRASKA: A bill to increase from $1,000 to $3,000 the maximum 
amount of a small loan and extend the repayment period from 21 to 36 
months was introduced in the Nebraska legislature as LB 404, by 
Senators Tvrdik, Bedford and Moulton. 

Maximum interest would remain the same—36 per cent on the first 
$150, 30 per cent on the next $150 and 9 per cent on the rest. The bill 
was said to be backed by the Nebraska Association of Small Loan 
Companies. 

Another bill, sponsored by the Nebraska Association of Discount 
Companies, would regulate financing of motor vehicles. Introduced by 
Senators Tvrdik, Otto and Bedford as LB 401, this measure would 
remove doubts cast by recent State Supreme Court decisions as to how 
far a finance company can go in handling time sales financing without 
violating the state usury or small loan laws. 

Other Nebraska legislative proposals include LB 28, a bank-sponsored 
bill, which would raise the personal loan limit of banks from $2,000 to 
$3,000 and extend the repayment period from 24 to 36 months. 


NEW JERSEY: Consideration of new state legislation to regulate 
automobile sales financing “to protect our citizens from abuses” was 
advocated by Governor Meyner in his third annual message to the 
New Jersey legislature. 


NEW MEXICO: A recommendation that the 1957 New Mexico 
legislature abolish the present exemption allowed state and national 
banks from the school tax was made by the state legislative public 
finance committee, an interim study group. 

In another development, the New Mexico Commission on Indian 
Affairs adopted a resolution recommending “that an immediate investi- 
gation should be made by the Small Loans Commission and/or other 
appropriate agencies of the state government to determine whether 
Indian traders, pawn-brokers and loan companies are violating the 
provisions of the Small Loan Act; and that appropriate action shall be 
taken in those cases where investigation reveals usurious interest rates 
are being charged.” 


NEW YORK: A series of bills to bring all installment sales con- 
_ tracts under state regulation was introduced in the New York State 
legislature to carry out recommendations by Governor Harriman. 
Sponsored by Senator N. T. Helman of the Bronx and Assemblyman 
Louis Kalish of Brooklyn, both Democrats, the bills would limit interest 
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on the unpaid balance of installment purchases to 9 per cent a year. 

Other provisions would require full disclosure of all terms of the 
contract, provide for a refund of credit service charges when balances 
were prepaid and set ceilings on charges for insurance and for defaults. 

Aim of the proposed legislation is to extend to all goods bought on 
time sales contracts the regulatory principles established under a 1956 
New York law governing installment sales of motor vehicles. 

Asserting the proposed legislation has “great social and economic 
significance,” Dr. Persia Campbell, consumer counsel to the governor, 
said: 

“The need for regulation in the field of cash credit has long been 
accepted. In the rapidly expanding field of installment sales credit 
now totalling about $1.5 billion in New York State, certain practices 
have developed that require regulation in the public interest. Some 
charges and abuses are shocking. The legislation last year, which 
became effective Oct. 1, brought some of those abuses under control 
insofar as they arose from time sales of automobiles. 

“The present bill will in no way hamper legitimate business opera- 
tions. It is part of Governor Harriman’s program to protect the interests 
of the consumers of our state.” 

Among other developments, legislation was introduced in New York 
to prohibit temporarily the formation or expansion of bank holding 
companies, except within an existing banking district. 

A bill sponsored by the Joint State Legislative Committee to Revise 
the Banking Law, headed by Senator George H. Pierce, Olean Republi- 
can, would bar the expansion of bank holding companies until May 1. 

A second bill, introduced under Democratic sponsorship, would ex- 
tend the prohibition to May 1, 1958. This measure would give the state 
legislature a year in which to study problems created by the new Federal 
Bank Holding Company Act. This would be in line with a recommenda- 
tion by Governor Harriman. 


NORTH CAROLINA: State Banking Commission decided to ask 
the North Carolina legislature to change the fee system for auditing 
small loan companies and to study the practice of some banks of 
charging a fee for cashing checks. 

State Banking Commissioner W. W. Jones said it now costs much 
more than formerly to conduct the necessary audits of small loan firms. 
He in effect asked that the legislature enact laws making the companies 
pay all of the expenses necessary in supervising them. 

In sponsoring a resolution calling for a state legislative study of non- 
par banking, under which a charge is made for cashing checks, Don Elias, 
vice president of the Asheville Citizens-Times Publishing Co., called the 
practice “archaic” and “obsolete” and “shocking.” 
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NORTH DAKOTA: A bill introduced in the North Dakota legisla- 
ture would limit to 7 per cent the interest on contract or installment 
buying, and allow not more than an additional 1 per cent for expense. 
Violation would be punishable as usury. 

The measure was sponsored by Senator John Leier of Benson County, 
who said contract and installment interest charges are not limited in the 
state at present. 

Other North Dakota legislative proposals include a bill sponsored by 
Senator Kusler of Oliver and others, which would limit interest on small 
loans to not more than 3 per cent per month on the unpaid amount 
not exceeding $300 and to seven-tenths of 1 per cent a month on the 
remainder unpaid. 


OKLAHOMA: Two bills affecting banks were introduced in the 
Oklahoma legislature by Rep. John N. Kamp of Waukomis. 

One would define branch banking and clarify the present law which 
has led to considerable controversy in banking circles. The other would 
permit all banks in Oklahoma to close one business day a week. The 
present law permits banks in Oklahoma City and Tulsa to close one 
business day a week. 

The branch banking bill would permit banks to establish banking 
facilities within three-fourths of a mile of their original domicile, but 
not within 1,500 feet of any other bank. The facilities would be author- 
ized to accept deposits, cash checks and make change. 

Banks would have to show a need for the facilities and get consent 
of the state bank commissioner before setting them up. Kamp said the 
bill would have the effect of allowing banks to set up drive-in facilities 
within three-fourths of a mile of their main building. 


SOUTH CAROLINA: A bill introduced in the South Carolina 
legislature would limit finance companies to charges and fees not to 
exceed 10 per cent of any loan. 

Sponsored by Rep. James M. Morris of Clarendon County, the bill 
also would require each finance company to present an itemized list of 
charges, interest and fees to borrowers. The bill defines a finance com- 
pany as any person engaged in the business of making loans secured 
by chattel. 

Violators of the proposed legislation would be subject to fines of not 
less than $500 nor more than $3,000, with each violation being a 
separate offense. 


/ TEXAS: A state legislative proposal sponsored by Rep. Tony 

Korioth of Sherman calls for licensing firms lending in sums of $500 or 
less and would permit total charges up to $ per cent a month on loans 
of less than $100. 
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Another Texas bill, introduced by Rep. Ed Sheridan of San Antonio, 
would imprison anyone charging more than 10 per cent a year interest. 
The sentence would be six months to two years. “Interest” would be 
defined as “money or anything of value paid or to be paid for the use 
or detention of money.” 


UTAH: Two bills introduced in the Utah legislature are designed to 
bring state banking laws into line with federal practices with respect to 
limitations on investment in banking offices and the sale of government- 
guaranteed mortgages to the Federal National Mortgage Association. 

One of the measures would permit state banks to invest in banking 
headquarters and offices an amount equal to the paid-in capital or an 
amount equal to 50 per cent of paid-in capital and surplus, whichever 
is greater. 

The other bill would authorize state banks to purchase stock of the 
Federal National Mortgage Association, which in turn would permit the 
sale of government-guaranteed FHA and GI mortgages to the associa- 
tion. 


WYOMING: A bill to allow banks to close on Saturdays in cities of 
30,000 or more population was killed by the Wyoming Senate. The 
measure would have applied only to Cheyenne. 


VETERANS ADMINISTRATION OPINION CONCERNING 
OVERPAYMENT OF TAXES AND INSURANCE 


An opinion of the General Counsel of the Veterans Administra- 
tion indicates that the holder of a VA guaranteed mortgage may 
not refund excess taxes or insurance paid by a veteran-mortgagor 
without first receiving the approval of the Veterans Administra- 
tion on the ground that such a refund would adversly affect the 
security of the loan. See Veterans Administration General Opinion 
No. 42-56. Shortly after this opinion was given the Veterans Ad- 
ministration issued its blanket prior approval to any holder of 
guaranteed or insured loans to dispose of any excess balances in 
tax and insurance accounts by paying such excess to the owner of 
the property provided three conditions are met. The loan must 
be current, the consent of the owners of the property must be 
obtained and no obligor can be released from liability on the in- 
debtedness as a result of such disposition. See Veterans Adminis- 
tration Emergency Interim Issue EM 4A-167. 














TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Improper Interference With Estate Assets 





In re Del Principe, New York Surrogate’s Court, Westchester County, 
136 New York Law Journal 14, November 16, 1956 


Decedent owned all the stock of a corporation at his death. After 
his death his widow directed the payment to her of a salary of $400 per 
week. Decedent’s executors, who were named in the will as stockholders 
and directors of the corporation, held a special meeting of the corporation 
and passed a resolution nullifying the action of the widow. The widow 
sought to have the resolution set aside and the executors enjoined from 
interfering in the affairs of the corporation until the completion of 
probate proceedings. HELD: The executors acted properly in seeking to 
preserve the assets of the corporation, the stock of which was an asset of 
the estate. Section 223 of the Surrogate’s Court Act prohibits disposition 
of any estate asset by a named executor prior to probate. except to pay 
funeral expenses, and prohibits interference with the estate in any manner 
other than necessary for its preservation. 


Trustee Has Reasonable Time to Wind Up Trust 





Estate of Eustis, New York Surrogate’s Court, Bronx County, 136 New York 
Law Journal! 9, November 2, 1956 


The remainder beneficiaries of a trust sought to obtain from the 
trustee possession and control of the securities constituting the trust 
principal. They contended that inasmuch as the life beneficiary of the 
trust had died the trust principal belonged to them and that they would 
sustain irreparable damage if the securities depreciated in value during 
any further period of possession by the trustee. HELD: The motion to 
compel immediate distribution is denied. Although the trust has termin- 
_ated, the trustee has the duty to account, distribute and be discharged. 
Moreover, if the trustee unduly delays in winding up the trust after 
termination it will be held accountable and liable for loss in the value 
of the trust property. 
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Abuse of Trust Responsibility Necessitates Removal of Executor 
As Well As Trustee 





In re Breckwoldt, New Jersey Supreme Court, October 4, 1956 


D was appointed sole executor of decedent’s estate and sole trustee 
of a trust created by her will. At a subsequent hearing it was established 
that for a period of years D had manipulated for his own benefit the 
assets of an inter vivos trust created by decedent. HELD: The duties 
violated by D were in connection with his past position as a trustee, and 
since a malfeasance in one office, that of trustee, is inconsistent with 
continuance of another fiduciary office, that of executor, D must be 
removed from both present offices and must turn over to a substituted 
administrator all of the estate property in his hands. 


Accommodation Endorser Cannot Be Compelled To 
Contribute On Notes 





Blender v. Epstein, Massachusetts Supreme Judicial Court, November 15, 1956 


Decedent’s administratrix sought contribution on two notes from a 
person who was apparently the co-maker of the notes with decedent. 
HELD: The evidence at the trial justified the finding that such person 
signed the notes at the request of decedent and, therefore, he was only an 
accommodation endorser with respect to decedent. Accordingly, the 
administratrix cannot maintain an action for contribution. 


Partition of Community Property and Appointment of 
Receiver Held Unnecessary 





Gunther v. Dorff, Texas Court of Civil Appeals, November 22, 1956 


Husband and wife acquired community property worth about 
$80,000. After the wife’s death the independent executor of her estate 
brought an action for partition of the estate, alleging that the husband 
would destroy, defraud and usurp the executor of his right in the income 
and rents of the estate and that the executor would suffer irreparable 
injury if a receiver were not appointed. HELD: No receiver should be 
appointed. The evidence was insufficient to establish that the property 
involved was in jeopardy of being lost, removed or materially injured. 
The value of the estate itself provides adequate protection for the 
executor, and the filing of a notice of a pending action (a lis pendens) 
in the County Clerk’s office would prevent the husband from selling any 
of the property to an innocent purchaser. 
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Statute in Effect at Time of Probate Court Order 
Controls Attorney’s Fees 





Estate of Lucksinger; Bank of America v. Taylor, California Supreme Court, 
November 30, 1956 


Decedent died in 1953. His executor filed its first and final account 
and petition for ordinary attorney’s fees on September 14, 1955. The 
probate court settled the account and ordered payment of ordinary 
attorney’s fees calculated on the basis of the statute in effect at the date 
of decedent’s death. On appeal, HELD: The attorney’s fees should be 
calculated on the basis of the statute in effect at the time of settlement 
of the account and the making of the order allowing compensation. 


(Note: To the same effect, see Estate of Franklin; Pfleger v. Bank of America National 
Trust and Savings Association, California Supreme Court, November 20, 1956) 


Date of Determination of Heirs of Beneficiary 





Boston Safe Deposit and Trust Company v. Northey, 
Massachusetts Supreme Judicial Court, December 12, 1956 


A testamentary trust directed that Carolina should get the income 
therefrom up to $2,500 per year during her life, the balance of the income 
in equal shares to three brothers during Carolina’s life, and, in case of 
the death of any of the three brothers, his share of trust income to his 
heirs. Upon Carolina’s death the trust was to terminate and the “Trust 
Fund shall be divided equally between my three brothers and their 
heirs.” Brother A predeceased the trust settlor, leaving a widow, as 
did Brother B, leaving a widow and three children. Brother C died after 
the trust settlor and left a widow and son. Brother A’s widow prede- 
ceased Carolina. After Carolina’s death the trustee sought instructions 
as to distribution under the trust. HELD: The shares of the heirs of A 
and B were vested at the trust settlor’s death and such heirs take the 
shares of income and principal which A and B would have received if 
they had survived the settlor. The vested shares of those heirs of A 
and B who died after the settlor’s death and before Carolina’s death go 
to their estates. The one-third share given C, who survived the settlor, 
should be paid to his heirs as determined at his death. 





TRUST and ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





No Gift Tax When Spouse Contributes To Joint Business 





Estate of Trafton, Tax Court of the United States, December 26, 1956 


Husband and wife conducted various businesses jointly. They had 
agreed that whatever was earned or accumulated through their joint 
efforts was to belong to them jointly. Pursuant to the agreement the 
husband transferred securities to and purchased securities in their joint 
names, The wife did the same, but she transferred securities which had 
been either inherited by her or were purchased with her separate funds. 
In an action for gift taxes by reason of the transfers and purchases, 
HELD: The husband made no taxable gifts. There was full considera- 
tion for his transfers and purchases since they were made to carry out 
the husband-wife agreement. However, the wife’s transfers and pur- 
chases are taxable gifts. The securities she transferred to the funds 
used in the purchases came to her from her parents or her separate funds 
and were not acquired through joint husband-wife efforts. 


Gift To Foreign Charitable Corporation May Be Used Anywhere 
Without Destroying Tax Exemption 





State of Wisconsin v. Schultz, et al., Wisconsin Supreme Court, 
December 4, 1956 


Decedent bequeathed her residuary estate to the American Cancer 
Society, a New York charitable corporation, without restriction as to 
place of use. A Wisconsin statute allows inheritance tax exemption for 
donations to Wisconsin charitable corporations if the money is to be 
used in Wisconsin; it also allows an exemption for donations to foreign 
charitable corporations but makes no mention of where the money must 
be used. Wisconsin tax authorities contended that the statutory exemp- 
tion limitation applying to Wisconsin charities should be carried over to 
foreign charities as well, so that a tax exemption is only allowed if the 
will limits a bequest to a foreign corporation to use in the state of 
incorporation, in this case, New York. HELD: The statute’s “exclusive 
use” limitation applicable to Wisconsin charities does not carry over to 
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foreign charities, and the bequest is exempt from the Wisconsin inherit- 
ance tax. 


Value of Stock as Fixed by Purchase Option Not Binding For 
Inheritance Tax Purposes 





Estate of Fidler, Pennsylvania Orphan’s Court, Berks County, January 7, 1956 


Decedent gave her son an option to purchase certain stock at her 
death at $100 per share. The son exercised the option. The stock was 
appraised by the state at $200 per share for inheritance tax purposes. 
Decedent’s executors contended that the $100 option figure was bind- 
ing on the state for tax valuation purposes. HELD: The state’s ap- 
praisement is upheld. The sale price of the stock as agreed to by the 
option is not enough to establish the net worth of the stock. All relevant 
factors, including book value ($303.00), net earnings of the company, 
dividends and financial policy of the company, must be taken into con- 
sideration in arriving at the “clear value” of the stock, and it was by 
weighing such relevant factors that the $200 figure was established. 


Residuary Portion Entitled to Marital Deduction Not Part of 
“Taxable Estate” 





Case v. Roebling, et al., New Jersey Superior Court, November 19, 1956 


Decedent left the bulk of his residuary estate to be divided equally 
between his widow, son and grandson. His will provided that “where the 
tax is to be computed on the value of the whole estate, she or he shall 
be chargeable with such a proportion of the whole tax imposed against 
my estate as hereinbefore given to her or him, shall bear to the valua- 
tion of my entire taxable estate.” Issue arose as to whether the widow’s 
share should bear a portion of the Federal estate tax since her share, 
being less than 50% of the gross estate, qualified for the marital deduc- 
tion and thereby reduced the net taxable estate by that amount. HELD: 
The widow’s share should bear no share of the Federal estate tax. The 
direction in the will should be considered to intend to give each bene- 
ficiary whatever tax advantage might be incidental to the share he or 
she receives. If the widow’s share had to bear a proportionate share of 
the tax, the allowable marital deduction would be reduced by that 
amount and the net taxable estate increased. The son’s and grandson’s 
share would be increased by $325,000 but the widow’s share would be 
reduced by $2,000,000 and the total estate tax increased by $1,000,000. 
“The key word [in the will] is ‘taxable’.” To avoid increased taxes, and 
thereby give effect to the will, only decedent’s “taxable estate” should 
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bear the tax burden, and the widow’s share, being entitled to the marital 
deduction, is not part of the taxable estate. 


No Gift Tax Splitting Allowed When Wife Given Indeterminable 
Interest in The Gift 





Revenue Ruling 56-439, I.R.B. 1956-36, p. 17 


The above Ruling states that where a gift is made in trust whereby 
the trustee is to distribute any part or all of the trust income or 
principal to or among the wife of the settlor and any lineal descendents 
and/or spouses of lineal descendents of the settlor at such times and 
in such amounts as the trustee in his sole discretion shall determine, it 
is impossible to determine the value of the interest given to the wife. 
Accordingly, since the gift to the wife is not severable from the gifts 
to the other beneficiaries, the settlor’s gift in trust may not to any 
extent be considered for gift tax purposes as made one-half by the 
settlor and one-half by his wife. 


Marital Deduction Not Available When Will Created One Trust 
Rather Than Several 





Estate of Warner, Tax Court of the United States, December 26, 1956 


Decedent bequeathed his residuary estate in trust, with the income 
therefrom to his wife for life. Upon the wife’s death a certain portion of 
the trust was to be distributed as the wife might appoint by her will; 
the balance of the trust was to be distributed among decedent’s children. 
It was contended that decedent’s will created several trusts and that his 
estate was entitled to a marital deduction with respect to the trust 
property over which the wife was given a power of appointment. HELD: 
No marital deduction is allowable. Decedent’s will created only one 
trust rather than several trusts, and, therefore, the wife does not have 
the power “to appoint the entire corpus” which is necessary under the 
statute to qualify a bequest for the marital deduction. 








Taxation of Non-Resident Estates 


The Probate Attorneys Association (international) has published a 
study of the taxation of non-resident estates. 


The full value of real and tangible personal property solely owned by 
a non-resident decedent within its borders is taxed by all the States, the 
District of Columbia and the territories of Alaska and Hawaii, except 
that New Hampshire does not tax real property passing to a surviving 
spouse, lineal descendant or parent. 


The footnotes to the list of states below indicate the taxable status 
of real and tangible personal property owned by a non-resident decedent 
and another as tenants by the entirety or as joint tenants. 
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Full value taxed. 


Full value taxed except to the extent that the survivor can establish that he 
contributed to the consideration for the acquisition of the property. 


Taxed proportionately according to the number of owners. 


“Movables” such as automobiles and boats are not taxed; “Non-movables” such as 
cash, jewelry and furniture are taxed. 


Tenancies by the entirety are not recognized; Community property passing to the 
surviving spouse is not taxable; Joint tenancies are not taxed if the surviving joint 
owner or owners can prove that such property originally belonged to him or them and 
have never belonged to decedent, otherwise taxed proportionately according to number 
of owners. 


Real property owned by the entireties is not taxed unless title was changed from 
the decedent to title by the entireties in contemplation of death or if one of the tenants 
by the entirety devised the real property by will and the surviving tenant does not 
elect to take by law; Joint tenancies are taxed in full against the surviving joint 
owners except to the extent that they can establish that the property originally 
belonged to him or them and had never belonged to the decedent. 


Tenancies by the entirety are not recognized. Joint tenancies in full if the decedent 
died on or after July 1, 1955, or if the property was placed in joint tenancy within 
one year prior to death. 


Tenancies by the entirety and joint tenancies are not recognized. 


Tenancies by the entirety are not taxed; Joint tenancies are taxed proportionately 
according to the number of owners. 


Not Taxed. 
Not taxed, unless created within two years prior to death. 


Tenancies by the entirety are not taxed; joint tenancies are not recognized, but 
property held in more than one name is taxed in full except to the extent that the 
survivor can establish he contributed to the consideration for the acquisition of the 
property. 

Tenancies by the entirety are taxed as to one-half; Joint tenancies are taxed in full 
except to the extent that the survivor can establish he contributed to the considera- 
tion for the acquisition of the property. 


Property held by husband and wife is not taxed; Joint tenancies are taxed in full. 


Tenancies by the entirety are not recognized; Joint tenancies are taxed in full except 
to the extent that the survivor can establish he contributed to the consideration 
for the acquisition of the property. 


Community property passing to surviving spouse not taxable; Tenancies by the 
entirety are not recognized; Joint tenancies are taxed proportionately according to 
the number of owners. 


When surviving tenant is either spouse or children of decedent, one-half of the 
property, but not to exceed $40,000 is tax exempt. Property received by gift or in- 
heritance by decedent and spouse as tenants by the entirety is taxed as to one-half; 
Property similarly received by decedent and others as joint tenants is taxed pro- 
portionately. 

Decedent’s interest in community property is taxable (even if to surviving spouse) ; 
tenancies by the entirety are not recognized; value of decedent’s interest in joint 
tenancy is taxable. 

Tenancies by the entirety are not taxed; joint tenancies, as such, in real property 
have been abolished; holding of property in more than one name with rights of 
survivorship is recognized under some circumstances, in which event the property is 
taxed in full except to the extent that the survivor can establish he contributed to the 
consideration for the acquisition of the property. 
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INTANGIBLE PERSONAL PROPERTY 


All States of the United States, the District of Columbia and the 
Territories of Alaska and Hawaii either have laws prohibiting taxation 
or provide for reciprocal exemption therefrom with respect to intangible 
personal property not having a business situs within their borders 
belonging tto a person who died a resident of another state or territory 
of the United States, except: 

1. Kansas taxes such intangible personal property if it is not taxed or submitted for 
taxation in the state of domicile of the decedent. 

2. South Carolina’s reciprocity does not extend to states which have no inheritance 
tax law. 

8. The State of Arkansas, California, Florida, Iowa, Kentucky, Massachusetts, Montana, 
South Dakota, Texas, Utah and Washington tax such intangible personal property 
when owned by a non-resident of the United States. 

California and the District of Columbia tax intangible personal property when owned 

by an alien, whether resident or not, of the United States. 

Mississippi has repealed its reciprocity statute and now taxes intangible personal 

property of a non-resident. (House Bill 265-Regular Session 1956.) 

Colorado’s reciprocity statute extends to intangible personal property having an 

actual or business situs within the State owned by a resident of the United States. 


WAIVERS 


Waivers for the transfers of stock of a domestic corporation are 
required in the following states and application therefor should be 


addressed as indicated: 


Alabama—Commissioner of Revenue, State 
Department of Revenue, Estate Tax 
Division, Montgomery, Alabama. 

Alaska—Tax Commissioner, Department of 
Taxation, Juneau, Alaska. 

Arizona—State Tax Commission, Phoenix, 
Arizona. 

California—Inheritance Tax Attorney, 
State Controller’s Office, Sacramento, 
California. 

Dist. of Columbia—Assessor of Taxes, In- 
heritance & Estate Tax Div., Munici- 
pal Building, Washington, D. C. 

Hawaii—Tax Commissioner, Territory of 
Hawaii, Honolulu, Hawaii. 

Idaho—State Tax Collector, 
Tax Division, Boise, Idaho. 

Illinois—Attorney General, Inheritance Tax 
Division, 160 No. La Salle Street, 
Chicago, Illinois. 

Indiana—Inheritance Tax Administrator, 
Department of State Revenue, 141 S. 
Meridian, Indianapolis, Indiana. 

Iowa—State Tax Commission, Inheritance 
Tax Division, Des Moines, Iowa. 

Kansas—Director of Revenue, State Com- 
mission of Revenue and Taxation, 
Topeka, Kansas. 


Inheritance 


Kentucky—Department of Revenue, In- 
heritance Tax Division, Frankfort, 
Kentucky. 


Maine—State Tax Assessor, State House, 
Augusta, Maine. 
Massachusetts—Tax Commissioner, In- 


heritance Tax Division, 18 Tremont 
Street, Boston, Massachusetts. 
Michigan—State Department of Revenue, 
Inheritance Tax Division, Lansing, 
Michigan. 
Minnesota—Commissioner of Taxation, 


State Office Building, St. Paul, Min- 
nesota. 


Mississippi—State Tax 
Jackson, Mississippi. 


Commissioner, 


Missouri—Department of Revenue, In- 
heritance Tax Division, Jefferson City, 
Missouri. 

New Mexico—Bureau of Revenue, Suc- 
cession Tax Division, Sante Fe, New 
Mexico. 


North Carolina—Commissioner of Revenue, 
Raleigh, North Carolina. 


Ohio—Department of Taxation, Inherit- 
ance Tax Division, Columbus, Ohio. 
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Oklahoma—Estate Tax Division, Capitol 
Building, Oklahoma City, Oklahoma. 


Oregon—State Treasurer, Inheritance Tax 
Division, Salem, Oregon. 


Pennsylvania—Department of Revenue, 
Inheritance Tax Division, Harrisburg, 
Pennsylvania. 


South Carolina—Director Inheritance Tax 
Division, Tax Commission, Columbia, 
South Carolina. 


South Dakota—Director of Taxation, In- 
heritance Tax Department, Pierre, 
South Dakota. 


Tennessee—Commissioner of Finance and 
Taxation, Nashville, Tennessee. 


Texas—State Comptroller of Public 
Accounts, Austin, Texas. 


Utah—State Tax Commission, Capitol 
Building, Salt Lake City, Utah. 

Washington—State Tax Commission, In- 
heritance Tax Division, Olympia, 
Washington. 

West Virginia—State Tax Commissioner, 
Capitol Building, Charleston, West 
Virginia. 

Wisconsin—Inheritance Tax Counsel, 
Department of Taxation, Madison, 
Wisconsin (only where stock is 
jointly owned). 

Wyoming—Inheritance Tax Commissioner, 
Capitol Building, Cheyenne, Wyoming. 


Waivers ARE NOT required in the following States: Arkansas, Colorado, Connecti- 
cut, Delaware, Florida, Georgia, Louisiana, Maryland, Montana, Nebraska, Nevada, New 
Hampshire, New Jersey, New York, North Dakota, Rhode Island, Vermont, Virginia, 
Wisconsin (unless the stock is jointly owned). 


Copies of the complete chart may be obtained from the Association at 11018 W. Pico 


Blvd., Los Angeles 64, Cal. 








Institutional Investments 


HE Senate Banking and Cur- 

rency Committee has just re- 
leased its Staff Report on “Institu- 
tional Investors and the Stock 
Market, 1953-55.” It is a com- 
prehensive, detailed study which 
is based on data from 20 open-end 
investment companies, 5 closed- 
end companies, 25 life insurance 
companies, 30 noninsured cor- 
porate pension funds, 30 bank ad- 
ministered common trust funds, 60 
casualty and 40 fire insurance 
companies, and selected personal 
trusts administered by 35 banks. 


During the five-year period from 
1951 through 1955, roughly $12 
billion of common stocks came into 
the market. During this same 
period, insurance companies, pen- 
sion funds and investment com- 
panies made net purchases of 
common stock of about $4.1 bil- 
lion. The other $7.8 billion of net 
funds supplied included net trans- 
actions of personal trusts (for 
which no reliable figures are now 
available), other institutions, and 
those of noninstitutional investors. 


Relative importance of pension 
plans and investment companies, 
as buyers of common stock, in- 
creased greatly during 1951-55. 
Between 1946 and 1950, for 
example, combined net purchases 
by these two groups of institutions 
averaged about $200 million a 
year; they rose to about $500 
million in 1951 and increased to 
$900 million in 1955. As a matter 
of fact, in 1955, net purchases of 
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these two groups were equal to 
about one-third of the amount of 
net issues of common stock. These 
figures relate only to net new 
purchases; they do not include 
increases in the market value of 
the shares already in the hands of 
these institutions. 


During 1955, net purchases of 
common stocks by groups other 
than insurance companies, pension 
funds, and investment companies, 
approximated $1.9 billion. This 
total, it may be noted, includes 
about $750 million of net new 
issues of mutual fund shares. Ex- 
cluding such mutual fund sales, net 
common stock purchases’ by 
“other” investors (domestic and 
foreign) amounted to about $1.15 
billion. 


One of the Report’s six appen- 
dices presents monthly data on 
common stock purchases and sales 
of bank-administered personal 
trusts. These statistics were ob- 
tained by the Federal Reserve 
Board from 35 banks, each with 
trust assets of at least $200 million. 
Each of the banks reported on 
trusts for which they had appoint- 
ment as trustee, with full and un- 
limited discretion in the selection 
of investments. Each of the banks 
reported on 25 trusts, 5 of which 
were the largest administered by 
them, while the remaining 20 were 
selected at random from units with 
assets over $100,000. Common 
trust funds and pension and profit- 
sharing trusts were excluded from 
consideration. 
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Most striking characteristic of 
the data assembled was the extent 
to which the selected personal 
trusts were sellers of common 
stock. As a group, the 875 trusts 
studied were net sellers in 33 out 
of the 34 months covered in the 
study; also noteworthy is the fact 
that in only three of the banks did 
the number of trusts that were net 
stock purchasers exceed the num- 
ber that were net sellers. Further- 
more, over the entire period, the 
875 trusts sold over $2 worth of 
common stock for every dollar of 
stock they purchased. This result 
stands out in contrast to bank- 
administered common trust funds, 
which purchased nearly $1.50 of 
stock for every dollar of stock sold. 
Because the same institutions 
generally administer the selected 
personal trusts and the common 
trusts, the difference in invest- 
ment policies lacks a clear and 
positive explanation. 

“In attempting to account for 
the differences between the invest- 
ment behavior of common and 
personal trust funds,” remarks the 
study, “one must take into con- 
sideration a number of elements. 
Common trust funds are a rela- 
tively new development and have 
exhibited marked growth in recent 
years. Assets of common trust 
funds available for investment 
arise from contributions in cash by 
the participating trusts in contrast 
to the property of individual per- 
sonal trusts which comes to the 
trustee in the form of invested 
assets as well as cash. The con- 
siderations underlying investment 
actions by trust institutions affect- 
ing the assets of individual trusts 
in their care may be influenced by 
factors which are not specifically 
related to the performance of the 
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security markets or the prevailing 
economic climate. These include 
provisions made in the underlying 
instrument for present and ulti- 
mate beneficiaries, the age and 
income needs of present benefici- 
aries, and the probable time of 
termination of the trust. In 
addition, establishment by the 
trustee of desirable maxima in the 
proportion of assets to be invested 
in common stocks as well as tax 
considerations, especially in the 
case of the larger trusts, may result 
in shifts from common stocks to 
other forms of investment.” 


However, the Staff Report re- 
gards as “questionable” the ex- 
planation that the factors enumer- 
ated fully account for the fact that 
the 875 trusts were net sellers on 
balance in practically every month. 
It is one thing, comments the 
Report, for a trust to show net 
sales because the trustee deems it 
advisable to diversify the portfolio 
as originally acquired or to dispose 
of stocks which were eagerly 
sought after by most institutional 
investors during the greater part 
of the period reviewed. “What 
seems puzzling is the fact that the 
personal trusts were net sellers of 
the 25 selected stocks (leading 
stocks pinpointed in this study) in 
30 out of 34 months. Moreover, 
as was the case with their aggre- 
gate purchases and sales, personal 
trusts sold $2 worth of stocks from 
the list of 25 stocks to every dollar 
of stock they bought from the 
same list. This is in contrast to 
the common trust funds which 
purchased $2.50 of stocks from the 
selected list to every dollar of 
sales.” 


This study of selected bank- 
administered personal trusts, the 
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Report states, emphasizes the need 
for more comprehensive data in 
this important area of institu- 
tional investment. One difficulty 
is that trust department account- 
ing records do not lend themselves 
readily to consistent classification 
for the purpose of statistical com- 
pilation. Principle obstacle to the 
collection of statistical information 
on personal trust funds lies in the 
fact that trust department record- 
keeping practices are oriented in a 
different direction. These involve 
the varying administrative charac- 
teristics and managerial responsi- 
bilities inherent in the different 
types of fiduciary and agency 
appointments, and the require- 
ments related to the preparation of 
court accounting and tax returns. 


Efforts toward the develop- 
ment of statistical information in 
the area of bank-administered 
personal trusts are being made by 
the Federal Reserve System. That 
agency is attempting to develop an 
adequate body of periodic statis- 
tical information on the distribu- 
tion of assets of bank-administered 
personal trust funds and their 
current transactions in marketable 
securities. 


What’s Ahead for Housing? 


With the addition of 11 million 
homes to the residential supply 
since the end of World War II, the 
abnormal backlog of demand has 
been eliminated. Also affecting 
the outlook for housing construc- 
tion is the present relatively low 
rate of family formation, which is 
unlikely to advance much before 
the early 1960’s. Other important 
factors are the advances in the 
cost of land, labor and materials, 
which have moved home prices to 
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levels substantially higher than a 
few years ago. All point to lower 
rates of homebuilding than have 
been typical of earlier postwar 
years. 


On the other hand, remarks a 
Quarterly Letter of the United 
States Savings and Loan League, a 
number of other factors suggest 
that demands for housing will con- 
tinue to be “reasonably strong.” 
Constant movement of the popula- 
tion, a continuing upward trend in 
incomes, the obsolescence factor 
and the increase in demolition 
rates are cited in support of this 
conclusion. 


It is noted, for example, that one 
family in five moves every year, 
and that the suburban trend con- 
tinues very strong. Also of im- 
portance is the shift in population 
between different regions of the 
country. In connection with the 
demolition of existing homes, the 
annual volume is estimated be- 
tween 100,000 and 250,000 units. 
And although these figures are ad- 
mittedly sketchy, its seems prob- 
able that the higher rates of obso- 
lescence and the rising value of 
land have significantly raised the 
demolition rate over what it was a 
few years ago. 


“A balancing of these factors,” 
declares the Quarterly Letter, 
“suggests that buyers’ market 
conditions may persist in the hous- 
ing field for some time. Even if 
mortgage credit conditions should 
ease and stimulate demand beyond 
current levels, a substantial in- 
crease in the level of housebuilding 
probably will await some new im- 
petus such as may be provided by 
the anticipated rise in the rate of 
family formation in the early 
1960's.” 
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Banking Legislation 


Senate Banking Subcommittee 
Chairman Robertson has intro- 
duced legislation providing for a 
broad revision of Federal Banking 
statutes. Tightening of regula- 
tions pertaining to bank mergers, 
liberalization of the lending powers 
of national banks, elimination of 
mandatory cumulative voting for 
directors of national banks, regu- 
lation of savings and loan associa- 
tion holding companies, are princi- 
pal features of the measure. 

Tighter control over bank mer- 
gers by Federal banking agencies, 
it may be noted, was approved 
last year by the Senate but was not 
acted upon by the House of Repre- 
sentatives. A similar situation 
prevailed with respect to elimina- 
tion of cumulative voting proce- 
dures. 

Senator Robertson’s measure 
would allow national banks to 
issue preferred stock and debt 
securities, and also permit them to 
issue stock options to employees; 
it would relax loan restrictions on 
national banks and permit them 
to finance the construction of in- 
dustrial or commercial building; it 
would also provide for more strin- 
gent Federal control over dividend 
payments by national banks. 

Reflecting President LEisen- 
hower’s detailed proposals for a 
study of all phases of credit and 
finance, Senator Capehart has 
introduced a second banking 
measure which calls for the estab- 
lishment of a “national monetary 
and financial commission.” 

Numerous avenues of investiga- 
tion are recommended, including 
an “evaluation” of existing facili- 
ties for the control of money and 
credit, such as the Federal Reserve 


System; an appraisal of the rela- 
tive powers and advantages of all 
types of financial institutions and 
the review of Federal and state 
legislation pertaining thereto; a 
survey of Government agencies in 
the field of credit, and an examina- 
tion of the growth of public and 
private debt. 


This bill provides for the ap- 
pointment, by the President, of a 
nine-man commission, members of 
which would be selected on a non- 
partisan basis. A terminal point 
of December 31, 1958 is specified, 
with the commission’s final report 
and recommendations due by that 
time. 


Among the financial institutions 
to be surveyed are savings and 
loan associations, insurance com- 
panies, pension trusts, credit 
unions, consumer loan companies, 
banks, and Government lending 
and insurance agencies. 


Spending, Saving and Taxes 


The American people saved 
more in 1956, reversing a trend of 
the two preceding years, according 
to the Institute of Life Insurance. 
The $20 billion saving figure esti- 
mated for last year was the 
highest since World War II and 
was about a fifth greater than the 
$16.6 billions of personal savings 
in 1955. An all-time high of $36.9 
billion was attained in 1944, when 
a combination of shortages, rising 
personal incomes and patriotism 
were responsible for this abnormal 
amount. Prior to 1956, the post 
World War II peak was $19.7 bil- 
lion in 1953. 


Savings have not only lagged 
behind the demand for capital, but 
they have also lagged behind other 
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| SPENDING, SAVING AND TAXES 


Comparison of their growth 
trend over 1946-56 period 


CONSUMER 
SPENDING 


'} Source: U.S. Dept. of Commerce 


economic indicators in_ recent 
years. Total personal income, for 
example, rose from $178 billion in 
1946 to an estimated $322.5 billion 
in 1956, an increase of 81 per cent. 
Similarly, consumer spending rose 
80 per cent and direct personal 
taxes more than 100 per cent in 
the same period. In contrast, in- 
dividual savings increased from 
$12.6 billion in 1946 to an annual 
rate slightly above $20 billion in 
the first nine months of 1956, an 
increase of only 62 per cent. 


Thus, personal savings have 
trailed both income and spending 
by close to a third in rate of 
growth in the 1946-56 period. One 
possible conclusion is that the 


Prepared by tnstitute of Life Insurance 


expansion of the tax burden has 
had a greater impact on saving 
than on spending. 


“An interesting commentary on 
the trend in the above relation- 
ships,” remarks the Institute, “is 
that personal taxes forged ahead 
of individual savings in 1946, con- 
trary to the normal past relation- 
ship between the two, and have 
widened the lead since. Right now 
direct personal taxes alone, not 
counting the rest of the huge tax 
burden borne by the public, takes 
about 12 cents of every dollar of 
personal income. By contrast, 
personal savings amount to less 
than 7 cents of the personal income 
dollar.” 
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Portrait by Fabian Bachrach 


General Telephone shows gain of 
140% in Payroll Savings Plan 


“The qualities of thrift and good man- 
agement are just as important to the 
individual worker as they are to the 
man who operates a business. 
“That’s why I am so enthusiastic 
about the way our General Telephone 
System employees have been pur- 
ime U.S. Savings Bonds by the 
Payroll Savings Plan. In a recent 
ea mage canvass which put 
ayroll Savings Application Blanks in 
the hands of our employees, enroll- 
ment in our Payroll Savings Plan in- 


creased from 5,838 to 14,156—a gain 
of 140%,” 


DONALD C. POWER, President 
Ceneral Telephone System 


Encouraging your a to join 


our Payroll Savings Plan is good 

usiness for you, them and your coun- 
try. Your State Director will gladly 
help you install a Payroll Savings Plan 
or revitalize a present one. Phone or 
write the Savings Bond Division, U.S. 
Treasury Department, Washington 
25, D. C. 


The United States Government does not pay for this advertising. The Treasury 
Department thanks, for their patriotic donation, the Advertising Council and 
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HANDBOOK OF 


FEDERAL BANKING LAWS 


(New 1956 Edition) 


Edited by Thor W. Kolle, Jr., of the New York Bar 


Federal Reserve Act—National Bank Act—Other ~ 
Federal Banking Laws—Completely Indexed 


The new 1956 edition of FED- 
ERAL BANKING LAWS is now 
ready for delivery. Since our last 
edition Congress has enacted many 
important statutes. 


It contains in one compact 
volume all of the Federal laws 
affecting member banks, State and 
National, of the Federal Reserve 
System and non-member banks, 
insured under the Federal Deposit 
Insurance Law. 


The new edition of Federal 
Banking Laws contains the pro- 
visions of all of these statutes, that 


is to say, the Federal Reserve Act, 
the National Bank Act, subsequent 
banking acts and other laws of the 
United States regulating banking, 
as amended to date. The Bank 
Holding Company Act and all the 
1956 legislation are included. 


The provisions of these various 
laws are co-ordinated and codified 
under one system following the 
plan used in the Code of Laws of 
the United States. 


The book is a pocket size volume 
of 650 pages, completely indexed. 
It will give you all of these im- 
portant statutes under one cover. 


(Price $10.00 delivered) 
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